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RIGHT HONOURABLE 


T H E 


Earl of HOLDERNESSE. 


=»: T may, My LoRD, very poſ- 
Dale fibly, and not very unjuſtly, 
be aſked, firſt, what could 
induce me to apply my 
thoughts to a Subject ſo foreign to the 
Studies that have- hitherto more immedi- 
ately engaged them; and ſecondly, why I. 
preſume to trouble your Lordſhip with 
them, Permit me to hope your Lordſhip's 
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Excuſe, when I candidly confeſs, that Va- 
nity had no ſmall Share in the latter: 1 
could not deny myſelf the Satisfaction of 
congratulating the Meridian of thoſe Vir- 
tues, which I had the Honour of being 
better acquainted with in their Dawn. With 
reſpect to the former, I have only to ſay, 
that an involuntary Leiſure having furniſhed 
me with many idle Hours, the proſpect of 
amuſing them agreeably, tempted me to 
write, and a Deſire to render that amuſe- 
ment uſeful, directed me to the Choice of 


a Subject univerſally allowed to be of the 
utmoſt Importance to Society, and which 
has already afforded much Controverſy. 


Nor can it, My Loop, be thought par- 


ticularly extraordinary, that this Subject 
ſhould have been ſo much controverted ; a 
very little Experience of the Human Heart 
may ſerve to ſhew, with what Unwilling- 
neſs every Thing is received, that carries 
with it but a ſeeming Tendency to obſtruct 


the Gratification of our Paſſions, however 


un- 


134 


unreaſonable they may be in themſelves, 
or however deſtructive to the Peace and 
Order of the Community. It has been ſeen, 
when a Law intended to reſtrain the de- 
teſtable Vice of Drunkenneſs, not only met 
with popular Oppoſition, but Advocates 
were found to ſupport that Oppoſition; the 
Clamours of the Mob were aſſiſted by Ar- 
guments from the Preſs: Among others, 
it was called an Infringement of Naru- 
RAL LIBERTY, a Term that will for the 
moſt Part command the Approbation of 
thoſe, who leaſt underſtand its Import. 


The ſame Argument has been ſtrongly 
urged againſt the late Bill for the better | | 
preventing Clandeſtine Marriages; and par- | 
ticularly (if I do not miſunderſtand the 
Author) by a Gentleman whoſe Writings, 
in Defence of the eſtabliſhed Religion of 
his Country, do him no little Honour. 

With what Juſtice this Principle has been 
now inculcated, is intended to be conſi- 
dered hereafter among the general Objec- 
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tions that have been raiſed againſt this 
SE -* 


The Preventing Clandeſtine Marriages 
has never been deemed unworthy the At- 
tention of | any civil Community; nor has 
the unnoticed Permiſſion of, or the too com- 
mon Sanction afforded to, Marriages of 
this Kind, in England, eſcaped the Cenſure 
of judicious Foreigners: M. I'Abbe le Blanc 
(who, in his Remarks on our Man- 
ners and Cuſtoms, in general expreſſes 
himſelf with no leſs Good-nature than 
Good-ſenſe) conſiders, not unjuſtly, theſe 
as an eſſential Defect in our civil Oeconomy. 
England, ſays he, Is a Country of Li- 
« berty; and that Liberty is carried ſo far 
« as to venture deliberately on the moſt 
« abſurd Conduct, and almoſt without in- 
« curring any Blame. Our Laws in France 
e have wiſely provided all poſſible Means 
to hinder Children from marrying againſt 
*« the Conſent of their Parents; leſt they 
s ſhould engage in Matches prejudicial to 
« them- 


A 


. 


15! 
« themſelves, and diſhonourable to their 
% Families. Youth is too blind, and too much 
c ſubject to Paſſion, to underſtand its true 
« Intereſt. The Laws of England are far 
* otherwiſe in this Reſpect ; they all have 
« a Tendency to favour even the moſt 
« indecent Marriages. They do not re- 
« quire by far enough of public Solemnity 
in an Act, which the more important 
it is to thoſe who engage in it, ought 
£ fo much the more to intereſt thoſe to whom 
<« they are related. As the Wedding Ce- 
« remony may here be tranſacted in 
* any Place whatever, I have heard that 
« a Clergyman who was in Priſon, to get 
da more tolerable Subſiſtence, hung an 
« Advertiſement at his Window, with 
« theſe Words: Weddings performed cheap 
* here, I hardly know what to think of the 
* Story: I don't pretend to deny the Wiſ- 
i dom of the Engliſh Legiſlature ; with- 
te out Doubt they have had good Reaſon 
tt for the Laws they have enacted. But 1 
« am ſure the Abuſes of them are ex- 


« tremely 


| 17 
t tremely pernicious; they authorize all 
the Arts of the moſt common Proſtitute 
cc to ſeduce any young Gentleman; they 
« favour her Wickneſs and render UNAL- 
© TERABLE thoſe ſhameful Ties in which 
e ſhe has once entrapped him. It is im- 
< poſſible, in England to provide too wari- 
« ly againſt theſe Creatures; they have 
«a moſt wonderful Dexterity in laying 
* Snares for young Men, and in covering 
«©. by a Marriage, which brings them again 
tt into Society, the Infamy of their paſt 
«© Conduct, which had ſeparated them 
« from it. Their moſt common Way is 
to intoxicate the Men whom they have 
« ſuch a Deſign upon, and then ſuch a 
Creature, who wants to be the Fife of 
* a Man, who perhaps would be aſhamed 
e to own her for his Miſtreſs, prevails on 
*« him by her dangerous Careſſes to own 
ce before Witneſſes, that he takes her for 
« his Wife. It often happens ſo, when 
« he imagines that he is only in Jeſt or 
« Sport. But all jeſting in this Affair be- 
« comes 
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« comes ſerious in England: The Yes is 
« always taken in the tritt Senſe of the 
« Letter. The Woman perhaps has a 
et Chaplain ready; this Miniſter of the 
% Goſpel lends himſelf to the Myſtery of 
c Iniquity; and that which in France 
c would be only a Farce, which the Civil 
6 Magiſtrate would be prepared to chaſtiſe, 
becomes in England a ſerious Act, au- 
ce thorized by the Laws. Whence it fre- 
«© quently happens, that a Man who went 
ce to Bed very eaſy, and very drunk, finds 
ee himſelf at waking, married to a Creature 
« whom he moſt heartily deſpiſes and ab- 
« hors. Unions like theſe can only produce 
« bad Citizens in a State. If Men aban- 
« don themſelves brutally to their Paſſions, 
it ſhould be the Work of the Laws to 
“ replace that Prudence which they then 
« loſt Sight of; and, as far as the Good 
« of Society will permit, to hinder a momen- 
« tary Weakneſs, or Frenzy, from making 
« them unhappy the whole Remainder of 
« their Lives. I know two Brothers, 

« who, 


T : 
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Lese! 
* who, to their great Sorrow, were ſo 
0 eaught by two Siſters ; and who per- 
e haps aggravate their Fault, inſtead of re- 


40 paĩring it, by treating their Wives like 


% Servants. What makes me write you 


«a Letter on this Subject, is, that the 
<(-other Day a Gentleman of Lincoln, who 


© had been unfortunate in this Reſpect, 
„ ſhot himfelf through the Head the next 
<« Day, as ſoon as he underſtood the fooliſh 
ee han thous (REBT) Ty | 


Whether chere be any Neceſſity t to apo- 
logize for this long Quotation, is ſubmitted 
to your Lordſhip, It will hardly be denied 
that Mankind generally wiſh for the Eſteem 
of. their Neighbours ; how far we may be 


ſaid to deſerve it, in this Reſpedt, the above 


ſpeaks for itſelf ; but how much more ſe- 
vere would have been the Animadverſions of 


our ingenious Frenchman had he been con- 


vinced of the Truth of what-he had only 


6% Laces of a Brother N K. 


learned 


[9] 


learnt from Information: Had he poſi- 
tively known, that in one of the moſt fre- 
quented Parts of this great City, every ſe- 
cond or third Houſe was devoted to this 
Abuſe of Matrimony : That this ſhameful 
Buſineſs was not tranſacted privately, but 
Signs publicly hung out, denoting theſe 
Offices of Deſtruction, and Worriers em- 
ployed to ſeduce unwary Paſſengers, with, 
Do you want a Parſon? or, Will you be 
married ? Queſtions not leſs common in 
theſe Places, than to be teazed in Mon- 
mouth-Street with, Will you buy any Cloaths? 
That even our common News-papers were 
daily made uſe of to convey Invitations for 
the Prophanation of this ſacred Union. 


Prophanation I have called it, nor does 
it appear to me deſerving any better Ap- 


pellation : For in theſe Houſes it was 


enough that the Victim was provided; the 
Prieſt was always ready for the Sacrifice. 
The incautious Vouth, inflamed with Luſt 
and Liquor, incentives to both, being readily 

C fur- 
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(10 ] 
farniſhed in the ſame Places, might there at 
all Seaſons, and at all Hours, ſeal his final 
Ruin : Here the inexperienced Virgin, de- 
luded from the fond Arms and generous 
Protection of a tender Parent, might be ir- 
. reparab:y betrayed into a Surrender of her 


Honour and Fortune to the abandoned Li- 


bertine, or infamous Sharper, under the 
Appearance of a Marriage, which might 
be afterwards deſtitute of legal Proof ; ſee- 
ing the Seducer, having once ſerved his 
particular Purpoſe, might prevail to have the 
Regiſter ſuppreſſed or cancelled. The li- 
centious Proſtitute, who had contracted 
large Debts to ſupport her Extravagance, 
was in theſe Places furniſhed with a Plez 
of Coverture, whereby ſhe was enabled to 
elude the honeſt Demands, and eſcape the 
juſt Reſentment, of her defrauded Credi- 
tors; and it has happened that an induſtri- 
ous Tradeſman has been totally undone, un- 
der the Pretence of a matrimonial Engage- 
ment, to which he was utterly a Stranger, 
and which, on his Part, had no real Exift- 

ence. 
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ence (6). Theſe are not merely poſſible or 


imaginary Evils, but ſuch have been really 
known in many Inſtances. 


The Ceremonies appointed by all civil 
Communities to be obſerved in the Cele- 
bration of Matrimony, plainly indicate that 
they were intended to be as public as poſ- 
ſile; nor is it for Want of Ordinances with 
us to prohibit Clandeſtine Marriages, that 
they have been ſo long permitted with Im- 
punity in England, but that the Puniſh- 
ments annexed to the Infringement of 
thoſe Prohibitions had loſt their Terror. 


It is very well known, my LoxD, that 
for ſeveral Centuries the Church claimed an 
unlimited authority to conſtitute Laws for 
the Regulation of Marriages, and exerciſed 
a ſole Juriſdiftion over matrimonial Con- 
tracts: Wherefore, as a Retroſpection into 
the eccleſiaſtical Conſtitutions relative to 
AIuch Contracts, may contribute ſomewhat 


( A remarkable Attempt of thir Kind may be ſeen 
in the Trial of George Taylor and Mary Robinſon, Vide 
Seſſions-Paper, Ne VIII. for the Year 1745. 


"C2 to- 
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towards elucidating the opinions of our An- 
ceſtors with Regard to this Matter, I flatter 
myſelf the Inſertion of ſome of them will 


not be thought foreign to the preſent Pur- 
pole. 


By a Canon of LAxTRANc's, Ne V. 
1070. it is ordained, * That no Man give 
« his Daughter or Kinſwoman in Marriage, 
« without the Priejt's Benedifion : Other 
Marriage ſhall be deemed Fornication.” 


In a Canon of AxsELNM's, Ne XXII. 1102. 
it is declared, „That Promiſes of Mar- 
« riage made between Man and Woman, 
« without Witneſs, be NULL, if either Party 
0 deny them.“ 


Canon, HouBERT WALTER, Noe XXII. 
1200. Let no Marriage be contracted with- 
te out Banns (c) thrice publiſhed in the Church, 
nor between Perſons unknown. Let none 

« be joined in Marriage but publicly in the 


(c) It appears from hence that the Author of a Pamphlet 
entitled, Conſiderations on this Ad was miſtaken in his Aſ- 
ſertion, that Banns were fuft inſtituted in the Year 1322. 
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cil. And let Prieſts often forbid ſuch as 


1 


Face of the Church ; otherwiſe LET 17 
NOT BE ALLOWED or, except by the 
ſpecial Authority of the Biſhop.— 


RevNoLDs's Conſtitutions, Ne VII. 1322. 
Let Matrimony be celebrated as other 
Sacraments, with Reverence, in the Day 
Time, and in the Face of the Church, 
without Laughter, Sport, or Scoff. Let 
the Prieſts, while the Marriage is con- 
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tracting, interrogate the People, under 

Pain of Excommunication, by three pub- 
lic Banns, concerning the Immunity of ; 
the Bridegroom and Bride, on three 8 


Lord's-Days, or Feſtivals, diſtant from 
each other. If the Prieſt negle& theſe Mi 
Banns, let him not eſcape the Puniſh- 
ment lately enacted in the general Coun- 


— 
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are diſpoſed to marry, to phght their 
Troth any where but in ſome notable Place 
before Prieſts, or public Perſons, called 
together for this Purpoſe, under Pain of 
Excommunication.” 


Con- 


( 14 ] 
Conſtitution of Simon Merwam, N- 
V III. 328, © Becauſe Inconveniences have 
« happened, and do daily happen, from Con- 
« tracts of Matrimony made without preced- 
e ing Publication of Banns, We ſtreightly 
& charge all and fingular our Suffragans, 
& that they cauſe the Decretal (4), whereas 
te the Probition, &c. (by which it is forbid, 
« that any Contract of Matrimony, with- 
* out Banns firſt publiſhed in every Pariſh 
* and Dioceſs to which they belong (e), 
« on ſeveral ſolemn Days, when the greateſt 
c Number of People is preſent) to be ex- 
te plained in the vulgar Tongue, and firm- 
te ly to be obſerved, by infliting the Pe- 
ee nalty of Suſpenſion from Office for three 
& Years on all Prieſts, whether they be- 


— 


(a) The 51 Chapter of the Lateran Council 1216. 

(e) Lyndword, in his Gloſs on this Conſtitution, 
obſerves, "That it would be better if Banns were pub- 
liſhed where the Parents and Kindred live, as well as 
where the Parties contracting have their Abode; with 
whom our Engliſh Editor judiciouſly agrees, that it 
. would be an excellent Law, 


« long 


15] 

long to thoſe Pariſhes, or not, who pre- 
* ſume to be preſent at Marriages con- 
e trated before ſolemn Publication of 
« Banns; and due Puniſhment on thofe 
«© who do ſo contract Marriage, although 
te there be no lawful Impediment. And 
let every Prieſt, whether regular or ſecu- 
te lar, who dares celebrate, or be preſent 
« at the Solemnization of Marriage any 
« where, fave in the Pariſh Church [where 
« the Bride or Bridegrom, or their Friends 
live (V)] without the ſpecial Licence of 
* the Dioceſan, be ſuſpended from his 
% Office for a whole Year.” | 


A 


Conſtitution of Joux de STRATFORD, 

Ne XI. 1343 begins, * The Luſt of Man 
is moſt prone to what is forbidden; and 
then proceeds to enforce and explain the 
foregoing Conſtitution, 


Conſtitution of WILLIAM la Zoucur, 
No VII. 1347. Although the facred 


V Theſe Words are ſupplied by the Editor. 
Canons 
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Canons forbid) Clandeſtine Marriages (as 


e dangerous to the Souls and Bodies of Men, 


cc 
cc 
cc 
40 
cc 


cc 


cc 


and bringing Damage to the Common- 
wealth) under grievous Penalties; yet 
ſome contriving unlawful Marriages, 
and affecting the Dark, leſt their Deeds 
ſhould be reproved, procure every Day, 
in a damnable Manner, Marriages to be 


celebrated without Publication of Banns 


ce duly and /awfully made, by Means of 


cc 


cc 


cc 


. *_- 


Chaplains that have no Regard to the 
Fear of God, and the Prohibition of the 
Laws; without any Dread of the Penances 
paſt and publiſhed againſt ſuch as contract 


Marriages in his Manner, or celebrate, 


or are preſent at them. We therefore, 
the Archbiſhop aforeſaid, with the Con- 


ſent of our Suffragans and Clergy, deſir- 
ing to repreſs the Impudence of ſuch Chap- 
lains, and of the Parties contracting, and 
of others who procure the Solemnization 
thereof, by an Accumulation of Puniſh- 
ments, do prohibit all the fore mentioned, 


under Pain of the greater Excommuni- 
« cation, 


171 
ce cation, which we will that all of the 
e City, Dioceſe, and Province, who tranſ- 
« preſs this Conſtitution, do incur io facto; 
« and let no Prieſt, of what Condition ſo- 
te ever, whether ſecular or regular, cele- 
1c brate or be preſent at a Clandeſtine Mar- 
« riage, but let Banns be publiſhed three 
« ſolemn Days, as often as. Marriage is to 
« be ſolemnized between their Pariſhioners, 
e in the Churches or Chapels to which the 
te contracting Parties belong, a ſufficient 
« Time being aſſigned for making the Objec- 
ce tions (g), if any can and will do it; and 
e let the Prieſt, aotwithſtanding this, Ex- 
e qQuIRE, Whether there be any Impedi- 
« ment, or whether any one declares 
« againſt, or contradicts it in any wiſe : And 
« if any Objection, or probable Suſpicion, 
« do appear againſt their coupling together, 
D d let 


(z) The Reverend Mr. Johnſon, from wheſe Collection 
of Eccleſiaſtical Laws the afore-cited Canons and Con- 
ſtitutions are extracted, candidly wiſhes that ſome fixed 
Term had been always indiſpenſibly obſerved, 


[ 18 ] 

«« let the Contract in no wiſe be celebrated, 
« but exprefſly forbidden, till a competent 
« Judge have declated in a legal Manner 
„ what'ought to be done 3 or elſe till the 
« Parties contracting are diſpenſed with by 
the Licence of the ſuperior Ordinary, as 

« to the Iatervals of Time and the ww 
„ cation of Banns,” ——-— : rd 2 


The over-haſty Caviller will Lon * 
ject, what have. we, at this Time, to do 
with old popi/h Ordinances: Such may be, 
very truly, told, that theſe Canons and 
Conſtitutions have been received, and Rand 


as fully confirmed (h), as any other Laws of 
the Land: But the more immediate Inten- 


tion of reciting them here was to ſhew that 
Clandeſtine Marriages have, if not always, 
at leaſt for ſome Ages, been held in Ab- 
horrence ; that it has been the conſtant En- 
deavour of thoſe in whom the Power was 
lodged, to preſcribe Rules for that Union, to 


prevent 


(») By Stat, 25 Hany 1 5 19. $ 7. 1 Elia. C. 
„ 56 


[9] 

prevent them; thet fuch Matriages have 
been conſidered as well dangerous to the 
Souls and Bodies of Men, as bringing Da- 
mages to the ComMonwEALTH (i); and 
laſtly, that the Neglect of conforming 
to the appointed Ceremonies, particularly 
the Want of Publicity (4), was heretofore 
deemed ſufficient to avoid or make null any 
matrimonial Contract. 


The eccleſiaſtical Laws made ſubſequent 
to the Reformation, far from abrogating 
the above-mentioned, are ſtill more explicit 
and reſtrictive in this Reſpet. The Ca- 
nons of 1603 are, to the beſt of my Re- 
membrance, the firſt that were ſolemnly 
conſtituted ſince that Period, notwithſtand- 
ing the Powers veſted in the Crown by 
Parliament for that Purpoſe (/): In the 

D 2 ____ LXIId 


(i) Vide ſupra, p. 18. 
(*] Mid. 
(1) The Crown was impowered to appoint thirty - 
two Perſons, ſixteen of the Clergy, and ſixteen of the 
Laity 


** 8 — o 
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LXIId of which it is ordained, © That no 
« Miniſter, upon Pain of Suſpenſion. per 
te triennium ipfo facto, ſhall celebrate Ma- 
« trimony between any Perſons, without a 
« Faculty or Licence granted by ſome of 
« the Perſons, &c.—— except Banns of 
« Matrimony have beta firſt publiſhed 

53 3616-5 t three 


Laity to reviſe the Canons, and compoſe a Body of Ec- 
cleſiaſtical Laws, by Stat. 25 Hen. 8. 19. 27 Hen. 8. 

15. 35 Hen. 8. 16. 3 and 4 Edw.'6. 11.1 Eliz. 1. Ne- 
vertheleſs, it does not appear that any Thing material 
was done in Conſequence of this Power during the 
Reign of Henry the Eighth, In Edward the Sixth's 
Time a new Body of Laws was compiled, and after- 
wards publiſhed, under the Title of Reformatio Legum 
Eccigſiaſticarum; but the premature Death of that Prince 
prevented theſe Laws from receiving the Royal Sanc- 
tion. Towards the latter End of Queen Elizabeth's 
Reign a further Reviſion was made, when the Conſtitu- 
tions then preſcribed were confirmed by her only dur- 
ing her Life ; for which Reaſon it was thought ne- 
ceſtary to be expeditious in compiling the Canons of 
1603, which Biſhop Gl obſerves, are in the Main 
taken out of the Injunctions and Canons that had been 
made in the three foregoing Proteſtant Reigns, and 
which were made perpetual by King James the Firſt. 
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« three ſeveral Holidays or Sundays, in the 
« Time of Divine Service, in the Pariſh- 


Churches or Chapels where the ſaid Pars 
ties dwell. Neither ſhall any Miniſter, 
upon the /ike Pain, under any Pretence 


whatſoever, join any Perſons ſo licenſed 
in Marriage at unreaſonable Times, but 


only between the Hours of Eight and 


Twelve in the Forenoon ; nor in any pri- 
vate Place, but in either of the ſaid 
Churches or Chapels where one of them 
dwelleth, and likewiſe in Time of Di- 


vine Service: Nor when Banns are thrice 
aſked (and no Licence in that Reſpect 


neceſſary) before the ParenTs or Go- 
vxkxoks of the Parties to be married, 


being under the Age of TWENTY ONE 
Years, ſhall either perſonally, or by ſuff- 
cient Teſtimony, ſignify to him their 
_ & "ConSENT given to the ſaid Marri- 


age (n). 


£ 


Such 


_ (m) Gibſon's Codex, p. 512. 


[ 22 ] 

Such as intend to enter into the State of 
Matrimony. g9gly. and agreeable.to Laws are 
admoniſhed, * That | they make no ſecret 
ai Contracts, without Conſen and Counſel of 
« © their Parents or Elders, under whoſe 
e« Authority they be, contrary to Gop's 
« © Laws and Man's Ordinances (n). 


" Canon 7 0 No Children * "the 
60 Age of 'TWENTY-ONE Years compleat 
« ſhall marry without the Conſent of theis 
0 Pakkxxs, or of their GUARDIANS, and 
e Governors if their Parents be deceaſed. 
— To this Prohibition, the REFORMATI1Q 
LEGum, adds, << That all ſych Marriages 
« ſhall be vow and NULL (e),“ But with 
« this Provije, That in Caſe Parents os 
10 Guardians ſhall be too dilatory in ſettling 
« the Termy of Marriages, or too rigid in 
« their Propoſals, the Party aggrieved may 
« have Recourſe to the Ecclefiaftical Ma- 


« giſtrate, 


F 4 
(n) Gibſor Codex, p. 500. 
(% Quad ſi fecerint, tales Nuptias, omnino non valere 
ſancimus et ad nihilum recidere. 


8 


x 1231 
« gifirate, Who is thereby empowered 
* equitably to determine the ſame (p).” 


At what Time the Church firſt aſſumed 
the Power. of diſpenſing with any of the 
preſcribed Formalities by Licence does not 
clearly appear; though it may be collected, 
from ſome of the before- cited Conſtitu- 
tions (), that this Power had been exer- 
ciſed for many Vears; that Frauds and 
Abuſes had happened in the granting ſuch 
Licences may be preſumed from the Re- 
ſtrictions and Regulations appointed by the 
Canons of this Vear to be obſerved, as well 
by the Parties granting, as by thoſe to whom 
W were . 


For 


(D Quod ſi parentes vel tutores in providendis nup- 
tiarum conditionibus nimium ceſſaverint aut in illis pro- 
"ponendis nimium duri et acerbi extiterint ad Magiſtra- 

trum Eccleſiaſticum confugientur a quo partes eorum in 
hujuſmodi difficultatibus agi volumus, et ejus zquitats 

totam cauſam tranſigi. Gibſon's Codex, p. 307.— 

"1 (4) Vide ſupra, p. 18. 


„ Fp#49 

For Inſtance, Canon CII. appoints Secu- 
rity to be taken at the granting Licences, 
That [the Perſon or Perſons ſoliciting] 
% have obtained thereunto the expreſs Con- 
«ſent of PARENTS (if they be living) or 
* otherwiſe of their GUARDIANs and Go- 
* yeERNORS.” And, © that they ſhall cele- 
brate the ſaid Matrimony publicly in the 
.« Pariſh Church or Chapel where one of 
«© them dwelleth, and in no other Place; and 
« that between the Hours of Eight and 
„ Twelve in the F orenoon. 


Canon CIII. « For the avoiding of all 
Fraud and Colluſion in the obtaining ſuch 
Licences and Diſpenſations ; We further 
« conſtitute and appoint, that before any 
% Licence be had or granted, it ſhall ap- 
<« pear to the Judge (7) by the Oaths of two 
« ſufficient Witneſes, one of them to be 

| known 


(r) By the Conſtitution of 1597 the Aſſurance to 
be given to the Judge was Parentum vel Guber- 
© natq um fignificatione perſonaliter fa#a, vel Chiro- 

| „ graphis 


L 25 ] 


«© nowni'to the Fudge himſelf, or to ſome 
« other Perſon of good Reputation and 
ec known hkewiſe to the ſaid Judge, that 
« the expreſs Conſent of the ParenTs, or 
« PARENT, if one be dead, or GuARDI- 


« AN, or GUARDIANS, is thereunto had 
« and obtained.” 


E Canon 


„ graphis ipſorum; quibus fidem habendam eſſe non puta- 
* mus, niſi per nuncios honeſtæ conditionis et fame 
« illaſæ mittantur ; qui fidem faciant, ſe de parentum 
« aut Gubernatorum manu Chirographa hujuſmadi rece- 
0 piſſe veris nominit us ac cognominibus per hiijuſmodi nun- 
c cos deſignandorum : Cujus Chirographt exhibitionis ac ju- 
« ramenti pernuncium præſtiti, actum conſeribi volumus.” 
That the Conſent of Parents or Guardians ſhall 
be ſignified perſorally or under their own Hand-writ- 
ing; to the latter of which no Credit ſhall be given, 
unleſs it is produced by Meſſengers in good Circum- 
ſtances, and of unblemiſhed Characters; who ſhall 
make Oath that themſelves received ſuch Hand-writing 
from the Hands of the ſaid Parents or Guardians, and 
that they are ſigned with their true Chriſtian and Sir- 


names; which Hand-writing and Oath we order to be 
duly regiſtred. Gibſen? s Codex, p. 515. 
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Canon CIV. If both the Parties which 
« are to marry, being in Widow-hood, do 
« ſeek a Faculty for the forbearing of 
« Banns, then the Clauſes before-men- 
« tioned, requiring the Parents Conſents, 
« may be omitted ; but the Pariſhes where 
* they dwell, both ſhall be expreſſed in the 
„Licence, as alſo the Pariſh named where 
* the Marriage ſhall be celebrated.” And 
in Failure thereof, Puniſhments are pre- 
ſcribed for all that ſhall offend in the 
- Premiſes ; beſides which, it is declared, 
that every ſuch Licence or Diſpenſation 
„ ſhall be held void to all Effects and Pur- 
« poſes, as if there never had been any 
« ſuch granted, and the Parties marrying, 
* by Virtue thereof, ſhall be ſubject to the 
„ Puniſhments which are appointed for 
« Clandeftine Marriages.” 


The royal Authority, which gave a ſanc- 
tion to theſe Canons (3), likewiſe com- 
x — mands, 


) Theſe Canons were alſo further confirmed by 
Stat. 13. Ch. 2. Cap. 12. §. 5. And in the 18th of 
the 


(27 ] 
mands, that they ſhould be read once a 
Year in all Pariſh Churches and Chapels. 
Why this Injunction has been neglected is 
not in my Power to determine, or indeed to 
aſſign any plaufible Reaſon for; but it may 
be no ill-grounded Preſumption to ſuppoſe, 


that had they, who were inclined to engage 
in this Union, been frequently and proper- 
ly put in mind of their Duty in this Re- 
ſpect, many of the Miſchiefs notoriouſly 
produced by Clandeſtine Marriages, would 
in all Probability have been prevented ; for 
from hence it manifeſtly appears, that the 
Conſent of Parents or Guardians, before 


the Age of twenty-one Years, has been long 
thought by the Church, and by a proteſtant 
E 2 Church, 


the Injunctions given to the Archbiſhops by his Ma- 
jeſty King William the Third, 1694, it is expreſly or- 
dained, That no Licence for Marriage without 
« Banns ſhall be granted by any eccleſiaſtical Judge, 
& without firſt taking the Oaths of two ſufficient Mit- 
« neſſes, and alſo ſufficient Security for performing the 
« Condition of the Licence according to the 102d and 
« 103d Canons.” 


_—_ eee — WS 
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Church, eſſential to the Confirmation of a 
matrimonial Contract; nor did our earlieſt 
Reformers apprehend themſelves debarred 
of a Power to declare indiſcreet Contracts 
of no Effect. What has more particularly 
induced me to ſo much Prolixity on this 
Head, is, that the People have been indu- 
ſtriouſly taught to believe the late Act for 
the better preventing Clandeſtine Marriages, 
a new and tyrannical Invaſion of their Li- 
berties; whereas the candid and diſpaſ- 
fionate Mind cannot but readily perceive, 
that, in Reality, it is no more than giving 
a neceſſary Force to Laws that have, for 
Ages paſt, at leaſt intentionally, ſubſiſted, 
and which have, for as long, been generally 
deemed prudent and ſalutary. 


The Cenſures and other Puniſhments de- 
nounced by the eccleſiaſtical Laws, as well 
againſt the Celebrators as Contractors of 
ſuch prohibited Matches, leave it out of 


Doubt, that the Church has always diſap- 


proved, 


[ 29 ] 
proved, and, ſo far as her Power extended, 
has diſcouraged them. 


In the next Place, it may not be impro- 
per to take Notice of what the Civil Law 
has intended and appointed relative to this 
Subject. It is not deſigned to enter here 
into a minute Detail of all the diſqualify- 
ing Circumſtances that prohibited Mar- 


riages among the Romans, nor of the Pe- 
nalties annexed to thoſe Prohibitions; it 
may ſuffice to obſerve with Regard to them, 
that theſe Diſabilities were numerous, 
that in ſome Caſes the Puniſhment was ca- 
pital, and in moſt a Reſciſſion of the Con- 
tract. The commonly received Opinions 
of the Chriſtian Emperors, and what they 
have inſtituted, may be in ſome Meaſure 
collected from our judicious Country- 
man Dr. Wood; who, in his Treatife upon 
Laws in general, obſerves, * That the Band 
« of Matrimony being framed by the 
« Hand of God, it ought to be celebrated 
«* after ſuch a Manner as becomes the Sa- 


<« credneſs 
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credneſs of the Inſtitution; ſrom whence 
it naturally follows, that Chaſtity ought to 
ce be preſerved both before and after Mar- 
te riage; that there ſhould be a reciprocal 
«« Choice of the Perſons - engaging ; that 
« it ſbould be made with the CoxnsenT of 
« PARENTS, who in many Reſpecis hold the 
e Place of Gov, and that it ſhould be ce- 


a 


lebrated by the Miniſtry of the Church, 


1 where this Union is to receive the Bene- 
* fits of that Bleſſing which God had pro- 
* nounced upon his own Inſtitution ().“ 


In his Inſtitute the fame Author. gives it 
as, What has been held to be, Law, That 
&« there muſt be the Conſent of the Parties 


0 contracting, and of the Parents (the 


« Conſent of the Mother is not neceſlary) 


« if the Children are not emancipated (4), 
| « and 


(e) Mad Inflitute of Imperial and Civil Law, p. 
95 10. To the ſame Purpoſe may be ſeen Domat's Civil © 
Law in its natural Order, p. 39- 

(z) As the Term emancipated may not be familiar to 


every Reader, it may not be amiſs to inform ſuch as 
Aab are 


\ 
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« and out of their Power. If the Father 
is under the Power of the Grandfather, 
e the Conſent of both is requiſite. But if 
« the Woman, Widow, or Virgin, is un- 
c der twenty-five Years of Age (although 
« ſhe is emancipated) the muſt be wholly 
« under the Power of her Father, unlefs 
he command Obedience to an improper 
Marriage; and after his Deceaſe ſhe is 
* under the Controu! of her Mother ; but 


« if the Mother is froward, and diſſents 


cc without Reaſon, the Magiſtrate may in- 
<« terpoſe upon Complaint. This Conſent 
«© muſt be precedent to the Marriage, or at 

ed - | ce the 


are unacquainted with its Import, that among the Ro- 
mans all Children were ſuppoſed to be under ſo abſolute 
a Subjection to their Parents, that the former were in- 


capable of any Act or Deed, or even of enjoying the 


Produce of their Induſtry, without the Conſent of the 
Jatter;z and that before he could be releaſed from this 
Subjection, the Child ſhould, by an imaginary Sale, 
be ſold three Times by his Father to another Perſon ; 
which was called Emancipation, whereby he became 
free, and enabled to poſſeſs ſuch perſonal Property as 

himſelf ſhould acquire, | 
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« the very Time; for an Agreement or 
« Confirmation afterwards is not ſufficient, 
« But if the Father is preſent, and does 


« not contradict, his Silence ſhall be pre- 


« ſumed a Conſent. And wnleſs this Con- 
« ſent is added, it is to be accounted 10 
« Marriage, and the Children are to be re- 
« puted illegitimate; which is to be under- 
te ſtood rather as to their Claims of civil 
« Rights, and Advantages ariſing from it. 
« For it ſeems more prudent not to diſſolve 
« the Ties of Nature. As this laſt 
Diſtinction is intended to be fully conſidered 
by and by, it is not neceſſary to take particu- 
lar Notice of it at preſent : But it would be 
Injuſtice to the learned Author from whom 
the above is cited, to omit his pertinent Re- 
mark upon this Subject, where he infers, 
« that though the Engliſb follow the Pon- 
&« tifical Law, and by Statute only puniſh 
« the Parties and the Miniſter that marries 
« them without Licence, from the Ordi- 


* nary or the Publication of Banns; yet 


he 


[ 33 } 


he „ thinks the Civil Law gives the 
WISEST DETERMINATION,” 


It muſt be confeſſed, that our Statute 
Laws have expreſſed very little with Re- 
gard to matrimonial Contracts; thoſe in 
the Time of Henry the Eighth appear ra- 
ther calculated to ſerve the particular Pur- 
poſes of that Prince ; nevertheleſs theſe two 
Points ſeem to have been conſtantly had in 
View, to preſerve inviolably the Cuſtody 
and Tuition of their Children, or Wards, 
to the reſpective Parents or Guardians, and 
the preventing Clandeſtine Marriages. As 
to the former, this Care ſeems indeed to 
have been limited to thoſe in a ſuperior 
Station of Life, to thoſe who were, or 
might be, entitled to the Poſſeſſion of 
Lands: Of this Sort are ſeveral very early 
Acts of Parliament (w), inflicting Penalties 
on Wards marrying without the Conſent 

F of 


3 20th Hen. 3. C. 6. 2d and 3d, . 1. C. 
1. 5th and 6th of the lame, 14. 


[ 34] 


of thoſe in whoſe Power.they legally were, 
as well as on the Raviſher or Seducer. In 
Stat. of the 4th and 5th of Philip and 
Mary (x), it is expreſly declared, that ſuch 
taking or conveying away, either by Force 
or Fraud, Children from their Parents, 
Friends, or Kinsfolks tends to © the Di- 
« pleaſure of Almighty God, to the Diſpa- 
© ragement of the ſaid Children, and to 
r the extreme, continual Heavrneſs of all 
«* their Friends.” Wherefore it is enacted, 
« that none ſhall take away, or cauſe to be 
« taken away, any Maid or Woman Child 
e within the Age of fixteen Years (though 
* it be not againſt her Will) without the 


« Conſent of the Father or Mother of ſuch 


« Maid, or of ſuch Perſon appointed to be 
c Governor or Guardian by the Father in 
« his Life-time, or by Will after his 
« Death, upon Penalty of two Tears Impri- 
ſonment.— And i any ſuch Maid is 
« deflowered or married againſt the Will 

(x) Cap. 8. N. B. This Act extends only to 


Maidens, | 
« of 


( 35 ] 
of the Father, if he is living, or againſt 
* the Will of the Mother, having Cuſtody 
cc of ſuch Maiden, if the Father is dead, 
e the Offender ſhall ſuffer fve Years Im- 
« priſonment.— And if any ſuch Child 
*« above the Age of twelve Nears, and un- 


A 


der the Age of /ixteen, do conſent to ſuch 
«© Marriage, the next of Kin of the ſaid 
&© Woman-Child, to whom the Inherit- 
& ance ſhould deſcend or come after the 
% Deceaſe of the ſaid Woman-Child, /ha!!, 
« from the Aſſent or Agreement, enjoy all 
* Lands, &c. as the ſaid Woman-Child 
e had in Poſſeſſon, Reverſion, or Remainder, 
« at the Time of the Aſſent, during the 
1 Life of ſuch Woman-Child.” 


The Prevention of Clandeſtine Marriage 
has been alſo attempted by ſome more mo- 
dern Laws; whereby it is declared, that 
« eyery Parſon, Vicar, or Curate, who 
« ſhall himſelf marry, or who ſhall ſub/ti- 
« tute, or knowingly permit any other Mi- 
« niſter to marry any Perſons in any Church 

2 or 
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36 
or Chapel to ſuch Parſon, &c. belonging, 


without Publication of Banns or Licence, 


c 


ſhall forfeit 100 /. And every Man 
e married without Licence or Publication 
% of Banns ſhall forfeit 10 U. Every 
« Sexton or Pariſh-Clerk aſſiſting at ſuch 
« Marriage, 54.(y)" 


Lal 


Should it be objected, that theſe Laws were 
more properly intended to ſecure the Duties 
they impoſed, it ought to be remembered 
that the Legiſlature had long before en- 
joined (2) the Obſervance of the ſame For- 
malities in the Celebration of Marriages. 


Our Fellow- Subjects of Scotland have 
very fully expreſſed their Sentiments upon 
this Subject, in the Preamble to an A# of 
that Kingdom, paſſed ſeveral Years ago, 
Our ſovereign Lord and the Eſtates 
* of the preſent Parliament, (ſay they) 
« conſidering how neceſſary it is, that 20 


« Marriage 


(y) 7 and 8 ill, 3. Cap. 35. 10 Anne, Cap. 19. 
(2) By the 5th and 6th of Edu. C. Cap. 12. 


( 37") 
« Marriage be celebrated, but according 
e to the laudable Order and Conſtitution of 
*« this Kirk, and by ſuch Perſons as are by 
« the Authority of this Kirk warranted to 
« celebrate the ſame. And that notwith- 
&« ſtanding hereof, ſundry, either out of 
« Diſaffection to the Religion preſently 
« profeſſed in this Kingdom, and being 
e defirous to eſchew the Cenſures of this 
e Kirk, or to ſatisfy their Promiſe of Mar- 
te riage formerly made to others, or to de- 
ce cline the Concurrence and Conſent of Pa- 
te rents, or others having Intereſt, or out of 
« ſome other unlawful Pretext, do procure 
« themſelves to be married, and are mar- 
« ried either in a clandeſtine Way, contrary 
te to the eſtabliſhed Oi der of the Kirk, or 
by Jeſuits, Prieſts depoſed, or ſuſpended 
& Miniſters, or any other, not authorized 
de by this Kirk. TuERETORT, his Majeſty, 
FE." Whereby very heavy pecuniary. 
Penalties, in Proportion to their reſpective 
Ranks, are impoſed upon the Contractors of 
all private Marriages, and the Puniſhment 
| In- 
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38 
inflicted upon the Celebrator 1s perpetual 
Baniſhment (a). 

In Jreland their Laws have proceeded 
Kill further. They had for many Years 
expericnced the Inutility of eccleſiaſtical 
Cenſures, of Fines, and Impriſonment; 
and therefore, wiſely determined to ſtrike 
at the Root of the Grievances produced 
by Clandeſtine Marriages, have decreed, 
« That all Marriages and matrimonial 
© Contracts, where either of the Parties are 
« under the Age of twenty-one Years, had 
& without the Conſent of the Father, if liv- 
e ing, in Writing, firſt from under his Hand 
c obtained, or, if dead, of the Guardian, 
« gbtained in the ſame Manner, or of the 
Lord Chancellor, or Keeper of the Great 
« Seal, in Caſe no Guardian be appointed, 
* {hall be voip, and ſhall not be adjudged 
i by any ſpiritual Court, Contracts or Mar- 
«© riages (6). — To 


(a) Charles the Second. Seſſ. 1. Cap. 34, confirmed 
in Seſſ. 3, of the ſame Reign, Cap. 9. whereby it is 


further declared, that all Perſons not married by a Per- 


ſon lawfully authorized, ſhall amit and loſe any Right 
or Intereſt they N. have by that Marriage, * 
&. mariti vel jure relifte.” 

(4) 9 Geo. 2. Cap. 11. Entitled, An Aci for the more 
effeftual preventing of Clandeſtine Marriages, 


* 


( 39 ] 

To this let me add, as a Demonſtration 
that the Legiſlature of this, our Siſter-King- 
dom, did not imagine themſelves precluded 
from a Power of annulling ſuch Marriages as 
they thought inconſiſtent with the well-be- 
ing of the Community; they have in 
a ſubſequent Act declared, Every Mar- 
« riage celebrated between any Papiſt and 
« any Perſon who hath been, or hath pro- 
ei feſſed him or herſelf a Proteſtant at any 
© Time within twelve Months before ſuch 
C Celebration of Marriage, or between two 
*« Proteſtants, if celebrated by a Popiſh 
« Prieft, ſhall be abſolutely nuLL and 
«© voip.“ 


The ſame Law further enacts, that the 
foregoing, as well as this Act, ſhall be read 
te once a Year in all Pariſh-Churches, and 
&« all public Chapels, and other Places of 
« public Worſhip, by the Parſon, Vicar, 
or Curate of the reſpective Pariſhes, or 
« Chapels, immediately after Morning- 

| Prayer, 


CS 
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% Prayers, and in open Court, at every 


general Quarter-Seſſions of the Peace (c). 


This curſory Review of the matrimonial 
Laws, Laws which may, not unfairly, be 
ſaid to have had their Riſe and Exiſtence 


. chiefly among - ourſelves, may ſerve to 


evince the Unanimity of their Intention. 
They all agree in aſſerting the Propriety of 
parental Conſent, and open Celebration in the 
Face of the Church, and that they are abſo- 
lutely neceſſary Conſtituents to a Ig Mar- 
riage; to which may be added, that this Ce- 
lebration is expreſly directed to be in one of 

the Pariſh-Churches to which the contract- 


ing Parties really belong. Thus have the 
Laws 


(c) 19 Geo. 2. C. 13. An Act for annulling all 
Marriages to be celebrated by any popiſh Prieſt, be- 
tween Proteſtant and Proteſtant, or between Proteſtant 
and Papiſt. And to amend and make more effectual 
an Act of her late Majeſty Queen Anne, entitled, 4: 
AA for the more eſfectual preventing the taking away and 
marrying Children again/t the Wills of their Parents or 
Guardians. | 
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Law ordained, but how different has been 
the Practice ; and to what ſhall this ſhame- 
ful Evaſion of thoſe Laws be aſcribed ? 
The Reaſon, My Lok, is obvious: The 
Civil Law has given place to the Pontifical ; 
our Statute Laws preſcribe only pecuniary 
Penalties, irrecoverable by the Poverty 
of ſome, and unfelt by the Opulence of 
others; inſomuch that the Church has been 
very long, perhaps too long, complimented 
with the ſole Cognizance of matrimonial 
Cauſes: And itis a Truth, though to every- 
body it may not be a very pleaſing Truth, that 
eccleſiaſtical Thunder, has in this enlightened 
Age loſt much of its Terror. For can it be 
preſumed that they, who, by the very Act, 
ſhew a Contempt of the Church and its 
Ordinances, ſhould have any extraordinary 
Regard to its Cenſures? Nevertheleſs, Offen- 
ders of this Sort ought to be told, that tho' 
they have eſcaped, they have not the leſs 
deſerved Puniſhment. 
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But let it not be underſtood, that any 
Thing is hereby meant derogatory to the 
Intereſts or Authority of Religion, or its 
Miniſters, for whom no one has a more ſin- 
cere Reverence ; my only Deſign is to ſhew 
the Inefficacy of our former Laws to re- 
move, what on all Hands has been admit- 
ted a Reproach to, and a Nuiſance in, our 
political Oeconomy. Nor can there be a 
ſtronger Proof of the Impotence of thoſe 
Laws than the enormous Encreaſe and Pre- 
valence of the Miſchiefs they were deſigned 
to reſtrain : Miſchiefs that either already 
had, or, very probably, might have affected, 
and have been equally dangerous ta every 
private Family in the Kingdom, 


It will hardly be denied but this was a 
Malady our Conſtitution. was grievouſly 
ſick of, and that it was as univerſally 
withed that a Remedy might be provided 
for it. Was it fitting the Patient ſhould 
any longer remain under the Care of 
Phyficians, who wanted either Induſtry 

or 


431 


or Power to effectuate a Cure, and who 
had long ſuffered their own Preſcriptions to 
be openly eluded? To be more expli- 
cit: Let any one compare the Appoint- 
ments made by the Canons for the grant- 
ing of Licences with the modern Practice ; 


Do they in whom the Power is lodged of 
granting theſe Licences take the neceſſary 


Cautions for parental Conſent, or do they 


oblige the contracting Parties to marry on- 
ly in one of their reſpective Pariſh- 
Churches? Are not theſe Particulars abſo- 
lutely required by the Canons (4)? May 
not this Careleſſneſs have contributed to the 
Encreaſe of prohibited Marriages? And is 
it not probable, that Negligence or Ava- 
rice have been the Occaſion of an Omiſ- 
ſion, which Time and Cuſtom may have 
ſince been thought ſufficient to autho- 


rize ? 


The further Interpoſition of the Legiſla- 


ture therefore became immediately neceſſary 
8 2 to 


(d) Vide ſupra, 20. 
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to prevent the many confeſſed (e). MH 
ce chiefs and Inconveniences ariſing from 
« Clandeſtine Varriages.” They have in- 
terpoſed, and how have they proceeded ? 
They have only endeavoured to enforce 
and facilitate the Execution of Laws former 
Ages had approved, and which only Indo- 
lence and Venality had contrived to ſuſ- 
pend, meerly for the Gratification of the 
moſt unworthy Appetites, Luſt and Lucre. 


But it is from a ſerious and diſpaſſionate 
Conſideration of the Bill itſelf, that a true 
Judgment muſt be formed of the Propriety 
or Impropriety of the Clamours raiſed 
againſt it, — In the firſt Clauſe it is enacted, 
that no Marriage ſhall be celebrated with- 


out Publication of Banns; that this Pub- 


lication ſhall be on three Sundays, and in 


the Pariſb-Churches where each of the con- 
tracting Parties reſpectively well; that all 
the Ceremonzes preſcribed by the Rubric ſhall 


be 


(e. In the Preamble to the late Act, 
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be fully complied with, and the Marriage 
ſolemnized in no other Place but in one of 
the Pariſh-Churches where ſuch Banns have 
been publiſhed ; alſo in the ſecond Clauſe, 
it is provided, that the Miniſter have ſeven 
Days Notice of the Names and Reſidence 
of the Perſons intending Marriage, previous 
to his being obliged to publiſh ſuch Banns. 


So the new appoints; wherein does it differ 
from the od Laws? It direQs the Publi- 
cation of Banns to be only on Sundays, ex- 
cluſive of Feſtivals, which the latter per- 
mitted; and it obliges a Week's prior No- 
tice to be given to the Miniſter: What Sort 
of People muſt they be, who can lay any 
Weight upon fo trifling an Alteration, 
which deſerves more properly to be deemed 
an expedient Reformation? The Deſign 
of proclaiming Banns was manifeſtly to 
aſcertain the poſitive Immunity of the con- 
tracting Parties, and to that Purpoſe they 
were directed to be publiſhed at ſuch 
Times as the greateſs Number of People 
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was preſent (): It is very well known that 
the Feſtivals appointed to be obſerved . by 
the Church are not held in the ſame Re- 
ſpect they formerly were; and that moſt 
of thoſe which have been heretofore con- 
ſidered as Holy-Days, are now looked up- 
on as Seaſons affording a Relaxation from 
Labour, and applied much oftener to Di- 


verſion than Devotion. How far this 


Change of Manners is reconcileable to 
Prudence or Decency, let others deter- 


mine; that it is ſo, can hardly be denied; 


inſomuch, that in ſome Churches, were it 
not for the Attendance of a few poor old 
Women, unfit for either Work or Play, the 
Parſon might frequently be reduced to the 
Neceſlity which St. Patrick's Dean, of face- 
tious Memory, is reported to have once la- 
boured under, to begin the Service, with, 
only, Dearly beloved Roger. It was there- 
fore no more than correſpondent with the 
original Inſtitution of Banns, to direct 
their Publication at thoſe Times, when it 

Was 


C?) Vide Supra, p. 14. 
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was moſt probable that the greateſt Number 
of People would be aſſembled together. 


But fay theſe induſtrious Fault-finders, 
the extraordinary Protraction of Time en- 
joined by this Act, antecedent to the Solem- 
nization of Marriage, may render Matrimony 
impracticable to ſome of the lower Claſs of 
People, particularly Seamen, and d?ficult to 
all. A Delay of a whoſe Month (by their 
Account) is now required, whereas before 
they might be united in a Week or leſs ; in 
which Time the Man may change his Mind 
[ and ſo may the Woman] or their Paſſions may 
be ſo warm, that they may not chuſe to 
wait for the Ceremony, but agree to go to 
Bed together without ; from whence may 
proceed a Multiplication of Baſtards.— So 
ſtands the Objection ; but ſurely it is not 
invincible. May not this (nat very extra- 
vagant) Prolongation of Time have as ma- 
ny real Conveniences, as ſuppoſed Incon- 
veniences? May it not, by bringing the 

Perſons, about to enter haſtily into Wed- 


lock, 


[45] 
lock, more intimately acquainted with each 
other, cqutribute to diſcover mutual Im- 
perfections in Temper or Morals, which, 
if they had been concealed till the in- 
diſſoluble Knot was tied, might have ren- 
dered the State intended for Help and Com- 
fort, an inſupportable Burthen and Griev- 
ance? And will it not aftord a reaſonable 
Suſpicion that they, who could not prevail 
on themſelves to ſubmit to ſo ſhort a Delay, 


5 for the Indulgence of their Paſſions, would 
4 | have been as little tenacious of their more 
4 ſolemn Engagements? 

1 | ; 

N The above Conſiderations may perhaps 


q ſerve to ſatisfy a well-meaning Judgment, 
of there being no great Impropriety in 
4 theſe Injunctions, even admitting the De- 
lay occaſioned by them as extraordinary as 
has been repreſented. But a candid En- 
quirer will eaſily ſee that the Caſe is far other- 
wiſe; inſtead of this ſo much murmur'd 
at Procraſtination of three Weeks, or a 


Month, it will appear, that in net In- 
ſtances 
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ſtances, not more chan ſeven Days, and in 
ſome,” not an Hbur beyond the Time pre- 
ſcribed by the old Laws, for the ordinary 
Courſe of ſolemnizing a Marriage, is re- 
quired by the ne. For Example, ſup- 
poſe a Sailor (and they are the People al- 
ledged to be more eſpecially aggrieved by 
this Act) juſt landed this 26th Day of 
January, 1755. he immediately pays his 
Miſtreſs a Viſit, finds her willing, and they 
agree to be married with all pofſible Speed. 
If he is not rich enough to purchaſe a Li- 
cence, Banns are directed, the firſt Publicati- 
onof which cannot be till the following Sun- 
day, and they muſt be continued on the two 
ſucceeding Sundays, 16 Feſtival intervening, 
which (ſeeing every Fortnight does not 
farniſh a Holy-Day) may alſo happen at 
many other Times of the Lear. Three 
Weeks at leaſt muſt expire from the Time 
of his coming on Shore, before he could be 
legally married, eren ere the Laws had 
received the late Alteration : T6 comply 
with which, all that is required of him, 

_ is, 
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is, that he forthwith give the preſcribed 
Notice to. the Miniſter, of his Intention, 
Sc. and the Publication of Banns will com- 
mence and conclude as carly as if he had 
not been obliged to give ſuch Notice. This 
Objection, manifeſtly calculated to inflame 
the very loweſt of the People againſt their 
Governors, has been re- ecchoed from 
News- paper to News- paper, and propa- 

gated by every Channel Art or Induſtry 
could ſuggeſt : What Weight ought to be 


allowed it, let the Impartial temperately 
determine. 


The other Clauſes that have more par- 
ticularly given Offence, are thoſe which 
enjoin the Conſent of Parents, or Guar- 
dians, before the Age of twenty-one Years ; 
that annul Marriages for Want of this Con- 
ſent, or which are not celebrated in the Face 
of the Church, and preceded by Banns-or 
Licence; and that inflict Tranſportation 
on the Miniſter ſolemnizing Matrimony 
without a due Obſervance of thoſe Preli- 
minaries, or in any other Place than a 

Church, 


[51] 
Church, or public Chapel. 


Well! and 
have not moſt of theſe Things been either 


poſitively ordained C) or Pali intend- 
ed 00 long before? 


But ſays, a Reverend Divine, uo jure (i)? 
Such Inſtitutions, he inſiſts, are repugnant 
to the Law of Nature, upon which all 


other Laws, eccleſiaſtical or civil, are found- 
ed, and to which they ought to be ſub- 
ſervient. Thus argues this learned Author ; 
Marriage, according to the Law of Nature 
is „ Tur FaiTH by which the Man and 
« WoMAN bind themſelves zo each other, to 
&« live together as Man and Wife :” Which 
Definition he fells us is agreeable to GRo- 
Tus and others. The Law of Na- 


e ture, (he proceeds) preſcribes no parti- 
H 2 ce cular 


(g) Vide ſupra, 20, & ſeg. 

(% Ibid. p. 22. 

(i) Dr. Stebbing; in a  Pamphlet called, In En- 
guiry into the Force and Operation of the annulling Clavſes, 
in a late Act for the better preventing Clanagſtine Mar- 
riages, with Reſpect to — p· 2 1 


[$2] 
« cular Form in "hich. this Contract ſhall 
ce be made; but in what Words, and un- 
« der what Circumſtances ſoever it be 
ce made, and whether with Witneſſes or 
« without, the State of Marriage ariſes 
« immediately upon it, binding the Con- 


«« ſciences of both Parties, eſpecially * 
e Conſummation (J. 


He further FR; That every Individual 
capable of diſcerning and performing the 
Duties of Matrimony, hath an inherent na- 
tural Right to contract him or herſelf un- 
controulable by parental or other Autho- 
rity ; and that this Right is UNALIENABLE 
to or by Society; which, though it may 
preſcribe particular Forms for ſolemnizing 
or making public a Marriage, hath nothing 
to do with the Eſſence of the Contract, as 
it lies before God; nor can any Nullity it 
may pronounce for a Neglect of thoſe pre- 
ſeribed Forms, diſcharge Conſcience from the 
Obligation entered into by ſuch Contract: 

| * 

(t) Enquiry, &c. p. 5+ = 


=_ 

It is granted, that Society may depriye 
thoſe who refuſe or negle& to conform to 
its Appointments of every civil Privilege, 
but that no Law can alter the Nature of 
the Contract, ſo far as it concerns Conſci- 
ence, which, the Right of contracting ad- 
mitted, is compleat and perfect, by the 
mutual Aſſent of Parties. For, continues 

our Author, ſtrip [Marriage] of all its 
religious Rites and Ceremonies, and ſup- 
* poſe the Contract made ſeriouſly and 
<« deliberately, with Purpoſe and Inten- 
© tion, even in a common Parlour, (till it 
ce is the ſame Contract, and if it is made 
ce by thoſe who have a Right to make it, 
te it cannot be diſſolved. If you fay, that 
% a Manqhas no Right to marry except he 
« marries in the legal Form, it will be 
« ſaying (in Ef) that the Form gives 
« the Right; which is very abſurd. The 
Form does not give, but ſuppoſes the 
« Right, and only directs the Uſe of 
6.28 NY. 2 


Never- 
05 Ibid. p. 22. | 


[ 54] 
-, Nevertheleſs, the Doctor is pleaſed to 
alow that the Laws of Society, © in all 
Things lawful and expedient, are the 
« Laws of God.” And that « if two 
« Perſons,” in Contempt of the Laws of So- 
<« ciety, whilſt the legal Forms are open 
. to them, ſhall cohabit together, as Man 
« and Wife, under a private Contract, it 
« is an Offence to God, and one Species 
« of that unlawful Commerce, which the 
« Scripture calls Fornication (m). This 
may be thought a tolerable Conceſſion 
from this Champion for the Superiority 
of the Law of Nature; had he not 
marred it by what he ſays a few Lines 
afterwards.——' But if ſuch Contracts, 
« for Want of the legal Forms, will not 
« juſtify Cohabitation as Man and Wife, no 
Man in his Senſes will pretend to ſay, 
« that they are therefore null. For the 
“ Contract receives its binding Force r 
« from the Law, but from the Conſent of 
« Parties (u). 


1 Com- 
(m) Ibid. p. 22. | | 
( a) Ibid, p. 23. 


L 5s! 

Comfortable Doctrines theſe for briſæ 
Lads and amorous Laſſes l A reverend Ca- 
ſuiſt tells them, that, ſince the Laws of 
the Land have been ſo oppreſſive, as to 
ſhut the Door, for a-while, againſt their 
indulging their wild Paſſions; as ſoon as 
ever Nature ſtimulates, they have no Oc- 
caſion to trouble themſelves about the 
Church, or the Parſon let them only take 
each other's Word, it is ſufficient to ſatisfy 
Conſcience, and their Aimpie Agreement is 
a full Marriage in the Sighi 5 God. 


But if matrimonial Cauſes a are to be tried 
only at the Bar of Nature, it will not be 
improper to take the Opinions of thoſe 
who have more profeſſedly ſtudied her 
Laws ; to which Purpoſe we need not have 
Recourſe to a better Authority than Gro- 
tius; but then it will be neceſſary to let 
him ſpeak for himſelf, not as the Doctor 
has repreſented him. Marriage then, ac- 
cording to this learned Author, naturally is 
4 Cobabitation of Male and Female, where- 

Hits by 


[56] 
by the latter places herſelf in Subjection to, 
and under the Cuſtody of, the former; and at 
the fame Time the Wom an binds urx Farrn 
to the Man (o). How does this agree with 
the Definition- of Marriage aſcribed by our 
Caſuiſt to Grotius? Here is no reciprocal 
Binding of the Man and Woman to each 
other ; the Obligation to Fidelity is im- 


poſed only on the Wife; and this, Grotius 
fays, is ALL that NATURE ſeems to require 
for the Completion: of Wedlock ; or that the 
Divine Law appears to have exatted before 
tbe Propagation of the Goſpel (p). The 
Reaſon for limiting this Obligation only to 
the Female Nest is obvious : en were 

not 


- (s) Conjbgium igitur naturabter eſſe euiſtimamus 
talem Cohabitationem Maris cum Fœmina, quæ Fæ- 
miuam conſtituat quaſi ſub aculis et cuſtodid Maris, Nam 
tale conſortium et in mutis animantibus quibuſdam vi- 

deri eſt. In homine vero, qua atnmans eſt utens ratione, 
ad hoc acceffit fides, qua ſe Femina Mari obſtringit. 

Gratius de Jure Belli & Paris, L. 2. C. 5.8. 2. 

Nec aliud, ut conjugium ſubſiſtat, natura vide- 
tur requirere. Sed nec divina Lex umplius videtur exe- 
pilſe ante Evangelii * ibid. 2. 5. 9. 1. 
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aot'prohibited, by any Law, a Plurality of 
Wives; had an equally unlimited Com- 
merce with Men been granted to Women, 
there muſt ever have been an Uncertainty 
and Confuſion in their Offspring; where- 
fore it might be no more than expedicnt 
to. oblige them by ſome ſuch Reſtraint, 
But it may perhaps be aſked, was there 0 
Obligation on the male Side? Grotius 
(who is the rather referred to on this Oc- 
caſion, as he ſeems to be a particular Fa- 
vourite of our reyerend Author) does not 
take Notice of any: Nevertheleſs, Reaſon 
may preſume, that in lieu of this Com- 
plaiſance and Submiſſion from the Woman, 
ſhe was entitled, at leaſt, to Support and 
Protection from the Man. Moreover, this 
Contract (if ſuch an Engagement ought to 
be called a Contract) was no longer bind- 
ing than was agreeable to the Huſband, 
who might when he pleaſed put away any 
of his Wives, nor was ſuch diſmiſſed 
Wife forbidden to marry again. Such 


was the State of Marriage according to 
I the 
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the Law of Nature (q) ; or, as Dr. Stebbing 
expreſſes it, before civil Societies began (r). 
Would any of our modern Ladies be 
fond of reverting to it? | 


It is poſſible this may be thought a De- 
viation from the Queſtion, which our Doctor 
particularly inſiſts on, viz. Had not every 
Able Individual, naturally, an unque- 
ſtionable Right to enter into this Con- 
tract, be its Manner or Meaning what it 
will? Let it be granted ; Limitations in 
this Reſpect were not ſo neceſſary, while 
Nature, meer ſimple Nature, did not ac- 


knowledge any Inequality of Perſons, nor 
any Superiority in Property: Neither could 
many Inconveniences be apprehended from 
an Engagement diſſoluble at Pleaſure. 


«© Some 


(4) Nunc que rata ſint Tore Nause conjugja vi 
deamus, ibid. x. 1. 
(r) See a Diſſertation on the Power of States, Sc. 


by Henry Stebbing, D. D. ChANcELLOR of the Dio- 
ceſe of Sarum, &c. p. 1. 
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« Some Kind of Regiment, (ſays the 
learned and judicious Hooker) the Law 
* of Nature doth require, yet the Kinds 
tt thereof being many, Nature tieth not to 
any one, but leaveth the Choice as a Thing 
arbitrary (/).“ The Inſtitution of a pro- 
per Regiment was therefore the firſt Care of 
Society. Societies were voluntarily en- 
tered into for the mutual Convenience and 
Protection of the reſpective Aſſociators; who, 
when they engaged, may be preſumed to 
have receded from, or have made recipro- 
cal Conceſſions of, their original natural 
Liberties to each other ; whereby every In- 
dividual conſented to ſubject his Perſon, Paſ- 
ions, and Properties to ſuch Regulations 
as were, or ſhould be thought moſt condu- 
cive to the Benefit of the whole Commu- 
nity: And to render theſe Regulations ob- 
ligatory, certain Privileges and Puniſhments 
were annexed to the carcful Obſervance of, 
or wilful Diſobedience to, the Rules pre- 
ſcribed by that Agreement. At the ſame 
I 2 Time, 


{/) Eccleſiaſtical Politie, B. 1. 6. 10. 
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Time, that there might not be wanting a 
ſufficient Authority to compel Obedience, 
ſome particalar Perſons were inveſted with 
a Power of executing thoſe Ordinances, and 
of adminiſtring the Privileges and Puniſh- 
ments annexed to them. From hence may 
be derived the Origin of Civil Laws, and 
Civil Power (7). 


The original Deſign of inſtituting Laws 
was to determine the Boundaries of natural 
Liberty: © The Dignity of Man, (as Puf- 
% fendorf juſtly obſerves) and his Excellen- 
cy, above all the other Parts of the animal 
« World, made it requiſite, that his Actions 
4 ſhould be ſquared by ſome Rule, without 
*« which no Order, no Decorum, no Beau- 
_ « ty can be conceived (2). The Corrup- 

4 tion 


(t) Sed notandum eſt, primo homines, non Dei 
præcepto, ſed ſponte adductos experimento infirmitatis 
familiarum ſegregum adverſus violentiam in ſacietatem 
civilem coiifſe, unde ortum habet poteſtas civilis. Gro- 
ius de Jure B. ac P. L. 1. C. 4. 7. 3. 
(u) Puffendorf's Law of Nature. Kennat's Tranſ- 
lation, B. 2. C. 1. §. 5. 


Bat 

ce tion and Degeneracy of Mankind, (con- 
e tinues the ſame Author) (w), and their 
ce Paſſions made Reſtraints neceſſary.“ 
Conſequently, by how much more impe- 
tuous and unruly, or by how much more 
inconvenient or deſtructive to the Decorum 
of Society, an unlimited Indulgence of par- 
ticular Paſſions was found to be, by ſo much 
more 1t was expedient to reſtrain and cir- 
cumſcribe the Indulgence of thoſe Paſ- 
ſions. 


The Appetites which inſpire the Sexes 
with a mutual Propenſity to each other, 
and which direct the Propagation of our 
Species, are altogether requiſite for the 
Continuance of the human Race; where- 
fore, the free Exerciſe of them ought to 
be as little clogged as the general Intereſt 
'of Society will permit, Nevertheleſs, as 
Experience had manifeſted the Irregularity 
and Impatience of theſe Appetites in a 
State of Nature, and that an indiſcriminate 
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(w) id. F. 6, 
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Licence of them might be productive of 
Diſorder and Confuſion, it was judged con- 
ducive to the Service of the Community, 
to ſubject them to ſome Reſtrictions, and 
that public Authority ſhould appear to give, 
as it were, a Sanction to the Gratification 
of theſe natural and neceſſary Deſires : To 
this Purpoſe certain Rites and Ceremonies 
were appointed, the due . Obſervance of 
which was deemed the diſtinguiſhing Cha- 
racteriſtic of a legal Marriage, and which 
alone entitled the Perſons ſo joined to the 
Privileges and Protection of the Commu- 
nity. 


It doth not appear that the earlieſt So- 


cieties made any great Deviation, with Re- 
ſpect to Marriages, from what Grotius 
ſuppoſes to have been dictated by the Law of 
Nature; ſeeing Polygamy and Divorces (x) 
continued to be as freely and generally. ad- 

mitted, 


([ x) Pleraſque gentes certum eſt antiquitus ut diver- 
tiorum libertate, ita plurium foeminarum conjugio uſas. 
 Cratins de Jure B. ac P. L. 2. C. 5: 9. 4. 


i 
[ 
| 


103.) 
mitted, as before. But as Mankind be- 
came more civilized, their Manners better 
poliſhed, and eſpecially, after the Intro- 
duction of a Diverſity of religious Syſtems, 
the Prerogatives of Nature were much fur- 
ther abridged, in many Inſtances, and 
more particular in what related to Mar- 
riages : The Number of Wives were ſpecifi- 
cally limited ; Perſons within certain De- 
grees of Affinity, of different Ranks, Coun- 
tries, or religious Principles, and thoſe un- 
der a preſcribed Age, were prohibited Ma- 
trimony ; upon which alſo were impoſed 
ſeveral other diſabling Conditions, equally 
unknown to the ſimple Law of Nature. En- 
gagements enteredinto contrary to theabove 
ſpecified Prohibitions, were declared void; 
and an exact Obſervance of many additional 
Ceremonies was required, for the actual 
Confirmation of the Contrat; nor was 
this Contract, if made agreeable to Pre- 
ſcription, diſſoluble, but upon clear Evi- 


dence of ſome notorious Infraction of it 
by one of the Parties, 


Thus 


[04] 
Thus far the Laws of Society have 
| preſumed to over-rule and circumſcribe 
the Law of Nature, notwithſtanding the 
ſuppoſed Supremacy of the latter, by Dr. 
Stebbing, who objects, that ſeeing there 
sis no Point upon which States have made 
te more different or contradictory Laws, 
te than this of Marriage, their Difference 
te and Contradiction is ſufficient abſolutely to 
b © exclude them from a Right of Deciſion 
« in the preſent Caſe(y).” But may not this 
Argument be extended much further than 
our Objector deſigned, or would willingly 
approve of? Should a profeſſed Infidel or 
Atheiſt ſay, that, becauſe different Com- 
munities of Chriſtians have and do diſagree 
in their Opinions relating to ſome particular 
Doctrines, it is ſufficient ab/e/utely to exclude 
all Chriſtians from a Right of Deciſion in 
Matters of Religion ; would our reverend 
Doctor think ſuch a Method of Reaſoning 
concluſive? Surely, no! The Anſwer is 
obvious; whatever Diſagreement of Senti- 
| ments 


600 Diſſertation on the Power of States, &c. p. 26. 
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ments there may be in Reſpe& to certain 
. Tenets or Ceremonies, in E/ſentials Chri- 
ſtians of all Denominations concur, eſpecially 
in aſſerting the unexceptionable Truth of 
Chriſtianity. So with regard to States, 
though, in forming their religious or 
economical Inſtitutions, they may have 
been more immediately directed to vary 
them according to the Genius and Temper 
of reſpective Communities; yet in this 
they all concurred, that Religion and Laws 
were neceſſary for the Preſervation of Order; 
they were alſo unanimous in aſſuming and 
exerciſing a Power over Marriage Contracts, 
and fixing the Terms of their Validity ; 
nor did they make any Scruple of denying 
civil Protection to ſuch Engagements as 
were repugnant to civil Inſtitutions. 


There is, perhaps, no one Point, in 


which the Generality of Nations has more 


unanimouſly agreed, than in ba/tardizing 
Children, born of Parents who have not 
previouſly complied with the preſcribed 


K Forms 
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Forms of Wedlock. Nature is an utter 
Stranger to any ſuch Diſtinction; nor is 
there any Law that carries with it a greater 
Appearance of Oppreſſion and Injuſtice : 
Every Child has, both according to Nature 
and Conſcience, a poſitive Right to Protec- 
tion and Support from its Parents, and even 
to Inheritance after their Death, however 
its Birth may chance to be circumſtanced ; 
but in this Caſe the unoftending Infant is 
puniſhed for the Indiſcretion of its Father 
and Mother ; it is deprived of its hereditary 
Right, and flands only in the Rank of a 
Stranger. Contrary to natural Equity as this 
Law may at firſt Sight ſeem, whereby every 
Man ſubmitted the Exerciſe of his moſt 
ungovernable Paſſion to the Preſcriptions 
of Society, and conſented (to uſe our 
learned Caſuiſt's Words) “ that a Diſberiſon 
« ſhould paſs againſt his whole Iflue, and 
« that himſelf with the Partner of his 
« Bed ſhould be expoſed to Shame and Pu- 
% niſhment (z), in Caſe of Diſobedience ; 

| | yet 
(x) Ibid. p. 32. 


(97 ] 
yet the Peace of Society required it, and 
every Member of the Community is pre- 
ſumed to have conſented to it. In like 
Manner every Man by his very entering 
into Society may be ſuppoſed. to give his 
Conſent to all its O1dinances. 


But, ſays our Author, there are ſome na- 
tural Rights, that no Man can renounce, 
and which no Law of Society can reverſe ; 
particularly, the Minor cannot give up his 
original inherent Right of Marriage, nor 
any Perſon his Liberty of worſhipping God 
according to his own Judgment and Con- 
ſcience (a). Let theſe be admitted: It 
cannot but give every candid Chriſtian a 
ſenfible Pleaſure to find the Doctor in ſo 
good a Humour; for there was a Time, 
when he thought it neceſſary that the 
latter ought not to be granted without its 
being handſomely paid for ; alſo, when he 
— as fond of extending the civil 

K 2 Power 


(a) Ibid. paſſim. 
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Power over Religion (5), as he now ſeems 


willing to abridge it in regard to Mar- 
riages. 


With reſpect to the former, the Law, 
that has given Occaſion to our Doctor's, as 
well as this Publication, neither Zakes 
away, nor ſuſpends, the Minor's Right to 
Matrimony; it only adds a Condition 
former Laws had approved, which being 
obſerved, he is ſtill at Liberty to marry as 
early as before. The Condition is ory, 
that Minors will be pleaſed to admit of the 
Conſent of their Parents or Guardians, It 
is objected to this Injunction, that the Law 
of Nature does not expreſly require it, nor 
does the Law of God poſitively command 
it. Nevertheleſs, both one and the other 
directly recommend it; and Reaſon ſeems 
to give Parents at leaſt a negative Voice in 
the matrimonial Contracts of their Chil- 


dren: 


(b) See Dr. Stebbing's Eſſay on civil Government con- 


fidered, as it ſtands related to Religion, Fol. Edit. 1737. 
| Pa ſſim. ; | 
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dren: For, among the Duties naturally 
owing by the latter to the former, are 
Support and Succour under Accidents or 


Infirmities, and Biſhop Fleetwood obſerves, 
that the civil Laws of all Nations agree in 


exacting and commanding the Relief and Suſ- 
tenance of Parents (c). If therefore, a 
Child is about to engage in ſo imprudent a 
Marriage, as will probably diſable him 
from diſcharging this Obligation, when it 
ſhall be required, the Parent has a perſonal 
Intereſt in prohibiting the Contract; as 
much as a Creditor would have in prevent- 
ing his Debtor from idly engaging in ſuch 
Meaſures as were likely to incapacitate him 
from the Payment of his Debts.— In Re- 
lation to what the Law of God appoints, 
let the laſt-mentioned pious Prelate declare: 
It is, ſays he, expreſly commanded, that 
Children ſhall honour and obey their Pa- 


rents; 


(c) Relative Duties, p. 51. The ſame Author con- 
ſiders this Duty as poſitively enjoined in Scripture, 
from Matthew 15. 4. and Mark 7. 12. ibid. 49. 


[79] 
rents; and it will be hard to reconcile 
« marrying againſt Conſent, with honour- 
« ing the Parents, or marrying againſt 
«© Command, with obeying them (q). 


But ſuppoſe all granted that our Caſuiſt 
aſks : Let it be allowed that neither God 
nor Nature have given Parents a Power to 
annul, for Want of their Conſent, the 
Marriage of a Child, otherwiſe qualified. 
The Law, at prefent in Queſtion has not 
given them any ſuch Power: But that 
Law by Virtue of the Authority it derives 
from the State, declares, the Marriage 
of every Minor not accompanied with that 
Condition, ab/clutely null and void to all In- 
tents and Purpoſes whatſoever ; and it does 
the fame by Marriages deſtitute of any 
other legal Condition. As the Privileges 
that accrue to Marriage are derived only 
from the Laws of Society, to ſay the State 
cannot limit thoſe Privileges to certain 
Conditions, is allowing the whole Com- 


| munity, 
(4) Ibid, p. 32. 


711 
munity, as a Body, leſs Power in the Di- 
ſtribution of its Favours, than every ſepa- 


rate Member is preſumed to have over 
thoſe peculiar to himſelf. 


To look ſomewhat further into this 
Matter, it may not be amiſs, as Dr. Steb- 
bing ſays of Puffendorf, to call the Doctor 
back to his own Principles (e). On a 
former Occaſion this Gentleman admitted, 
what ſcarce any Body will contradict, that 
the Bufineſs of the Magiſtrate being to take 
Care of the Public civil Good, he muſt have 
to do with every Thing in which the Public 
civil Good is concerned, whether it affects 
it directiy or indirectiy (f). The Queſtion 
therefore in this Caſe would be, whether 
the Public civil Good be concerned in the 
MARRIAGE of the Subject? But will ſuch 
a Queſtion allow of Controverſy ? Seeing 
it evidently was the very End and Purpoſe 
of entering into Society to promote the 

Intereſt 


(e) Diſſertation on the Power of States, &c. p. 30. 
(f) Effay en Civil Government, p. 23. 
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Intereſt and Happineſs of Individuals, to 
make them mutually ſerviceable to each 
other, and, as far as poſſible, uſeful to the 
whole as a Commonwealth. 


The greit Importance of Marriage to 
anſwer all theſe Ends, and conſequently 
to advance the Public Civil Good, renders 
it an Object neceſſarily commanding the 
ſtricteſt Attention of the State. One im- 
prudent Match by bringing, as our own 
Laws expreſs it (g), extreme, continual 
Heavineſs of all Friends, may deprive the 
Commonwealth of the preſent Services of 
ſeveral, perhaps, its moſt uſeful Members, 
without affording a probable Expectation 
of any future Benefit ; for indiſcreet Unions 
ſeldom produce very good Citizens (5). 


„Love, (ſays Puffenderf) is a friendly 
* Motion to Mankind; yet this is ſo wiſely 
* to be managed and moderated by Rea- 
« ſon, 


(g) Vide ſupra, p. 34. 
(h) Vide ſupra, Þ» 7. 
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x me. that it does not procure unworthy 


cc Fuel to its Flame; that it does not hin- 
te der other Duties, nor degenerate into 
t Diſquret or Diſeaſe (i). And in ano- 
« ther Place the ſame Author obſerves, 
« that in fixing the Occafion of Matrimony, 
« we are not to reſt in the Fitneſi of Age 


« and Ability, but are likewiſe to ſuppoſe, 


te that the Match offered to us is anſwer- 
« able to our Birth and Condition, and that 
«* we have competent Wealth to maintain, 


rt and competent Prudence to govern a 


t Family. Therefore it is not only unne- 
te ceſſary, but ſenſeleſs and ridiculous, that 
te thoſe young Fools ſhould run a Marriage- 
« hunting, who have neither Means nor 
« Wit to keep a Family from ſtarving, and 
te who at the beſt are only able to ſtock a 
* Nation with a Sucoeſſion of Beggars (L). 


The Obſervance of theſe Requiſites, in 
as & having been — deemed 
FEES 'L : ne- 


05 Law of Nature, &c. B. 2. C. 4. $ 82. 
(+) did. B 6. C. 1. § 8. 
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den to the Public Civil Good, and the 
Barrier of Reaſon having been found too 
weak to reſtrain. the Paſſions from binder- 
ing otber civil Duties z the Magiſtrate, or 
Legiſlature (in ſuch a Conſtitution as ours) 
have not only a Right, but it is their in- 
diſpenſible Duty, to appoint and enforce 
ſuch Regulations as the Public Civil G 
| Waal or. Jay: 4 das ta ance 30 
In a Part of his Works before an 
to, Dr. Scebbing inſiſts, that ALL Rights 
natural or not natural, are limitable by the 
ſupreme Power, for Reaſons which concern 
the Good of Society (1): Agreed | Why then 
may not the State limit the Minor's alledged 
natural Right of. Marriage? The Doctor 
does not altogether deny the Legiſlature this 
Power; but then he preſcribes to them, ſo 
far ſhall ye go, and no farther: Take his 
own Words: If the Law ſhould fay, 
that no Woman ſhall marry till ſhe-is 
&« « fourteen; nor any Man till he is Arten, 


cc jt 


Ti 


Ec concerning Civil Government, &c. p. 82, 


167 
t it would be a very ſafe and reaſonable 
« Law(m).” Hear alſo Biſhop Fleer- 
wood's Opinion of very nearly the ſame 
Periods in Life. Thoſe are nor, he 
« tells us, the Years of Confideration and 
« Diſcretion': The Light of Reaſon does 
but then begin to ſhine forth: They 
«©. [Children] have commonly then juſt Wit 
* enough to think they have more Under- 
« ſtanding than they have, to be conceited, 
confident, and eaſily to be impoſed upon 
„ by the gay Appearances, and pompous 
£© gnares that are laid for them ().“ It 
does not require a very extenſive Know- 
ledge of human Nature to be convinced of 
the Truth of this worthy Prelate's Obſer- 
vation. Let then the candid and diſin- 
tereſted Reader decide, whether it is fitting 
that the abſolute Determination of an Af- 
fair, ſo important to their own Happineſs, 
to the Peace of all their Friends, and to 
their Connections with the Public, ſhould 
1 L be 


en) Diſertation on the Power of States, &c. p. 5 
(n) Relative Duties, p. 28, | 
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be left entirely to the Diſcretion of Under- 
ſtandings ſo imperfe& and uninformed. 


It has already been remarked that our 
Caſuiſt is complaiſant enough to alloyp the 
civil Authority Leave to fix the Age when 
Perſons ſhall be joined in Marriage, not ex- 
ceeding the Periods he has himſelf aſ- 
ſigned. How can this Conceſſion, limited 
as it is, be reconciled to the Principle, upon 
which he founds his Suppoſition of the 
Minor's Right to Marriage being wnalien- 
able. Will he fay that a Boy before ſix- 
teen, or a Girl before fourteen cannot want 
the Gi of Continency (o)? This Appetite 
has been ſeen to ſhew itſelf in ſome much 
earlier, as well as to remain with ſome very 
late, even after the Ability to indulge it 
had ceaſed. Wherefore the DoQtor's Ar- 
gument is juſt as ſtrong againſt his own 
Limitation as any other that has or may be 


propoſed. 


Should 


(e) So Dr. Stebbixg expreſſes himſelf with Relation 
to Puſfendorf in his Diſſertation, &c. p. 44. 
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Shauld Experience: and Obſervation do- 
monſtrate in apy Community, that from a 
too early Uſe of the conjugal Bed the Sub- 
jets were generally enfeebled, their Bo- 
dies enervated, and their Underſtandings 
unpaired ; inſomuch, that inſtead of being 
uſeful they became burthenſome to tha 
State: Should it alſo be obſerved, that the 
Iſſue proceeding from ſuch juvenile Mar- 
riages were for the moſt Part poor, weak, 
ſhort-lived Beings, unable to contribute to 
the Aſſiſtance or Defence of the Commane 
wealth; in ſuch a Caſe (which, it is pro- 
bable, few Phyfiologiſts will judge either 
impoſſible or unnatural) what ought the 
civil Authority ta do? Becauſe MasTz8R 
or Miss may be inclined to think them 
ſelves not endued with the Gift of Conti 
nency, muſt they be allowed to engage in a 
State like to be no leſs injurious to them- 


ſelves than che Public? Is it proper that 


Matrimony ſhould be made Uſe of as a 
Play- thing to quiet unruly Children? Or 
that it ſhould be permitted to thoſe who 


are 


[701] 
are only capable of defeating the Ends of 
this holy Inſtitution? - Surely; - no: The 
Voice of Nature, of Reaſon, and of Rdli- 
gion concur in diſapproving ſuch à Per- 
miſſion; and the preſent as well as future 
Well-being of Society poſitively demand 
the Interpoſition of the civil Authority to 
preſeribe Bounds to the Exerciſe of a Li- 
berty, which, if abuſed, may be ſo de- 
ſtructive to the Public Civil Good. Nor is 
the popular Maxim, that the Wealth and 
Power of a Kingdom conſiſts in the Num- 
ber of its People, (a Maxim which has 


deen repeatedly urged on this Occaſion) to 
be underſtood without ſome Reitriftion : 


What appears to have been hereby intend- 


ed, is, the Number of usEFUuL People; of 
ſuch only who by their Induſtry and La- 
bour may contribute to enrich and aggran- 
dize, or whoſe Strength and Fortitudeenable 


them to protect and vindicate the State: As 


for the idle, diſſolute, and effeminate, thoſe 
who have neither Will nor Ability to ren- 


. it any Services, ſuch have always been 
eſteemed 


7 


[71] 
eſteemed a Grievance in, and a Burthen 
upon every well-governed Common- wealth. 


ore ; - \ as 

That civil States have always been pre- 
ſumed poſſeſſed of, and that they have 
really exerclſed a Power of determining 
What ſhould or ſhould not be admitted la- 


ful Marriages, and conſequently entitled to 


public Protection, very few, if any, will 
be hardy enough to deny. To ſhew not 
only the Expedience, but even the Neceſſity 
of inveſting civil Authority with ſuch a 
Power was the principal Deſign of the fore- 
going Pages: Nor can our reverend Ca- 
ſuiſt's Subtleties confute the Truth of Puf- 
fendorf s Aſſertion; that © in general this 
«(is certain, as the Laws of a particular. 
Country may pronounce a Contract in- 
valid, becauſe: defective either in Form, 
te or becauſe tranſacted between Perſons 
e to whom ſuch particular Agreements were 
ce prohibited; they may in like Manner 
e ſuſpend the Validity of a Marriage had 
without the Conſent of Parents, ſo that 
4 «if 


I 
<«« if deſtitute of this neesſary Condition, it 
« \ſhall paſs in civil Eſtimation for Null and 
% Void (). And with Reſpect to the 
Deferenee alledged due to the Law of 
Nature, the 'fathe Author judiciouſly 6b- 


ſerves, chat «© although the Law of Na- 
4 ture ben Stranger to theſe Formalities 
for Conditions] yet inaſmuch as it com- 
« mands all Snbjedts to ubey the Ordi- 
* nances of the Government under which 
« they live, it lid be idle and ridiculous 
« for ſuch Perſvns us have not the Power 
% uf making or reverſing Civil Laws to 
« plead the Indifference of tre natural 
Law in the preſent Caſe (2) How far 
che Law may reach the Vncuum Murri- 
monti as it lies in Cœſctencè (r), even Dr. 
Steeb bing may be permitted to determine ; 
ſeeing he has himſelf agreed, cat che 
Right of ſupporting civil Sociery cannot be 
— Wen any Scruples of 


1 5 


(2) 3 B. 6. C. 2. § 14. 
() thid. C. 1. 5 35. in Concluſion. 
-- (f) Diſſertation, &c. p. 48. 


( $1] 


Conſcience real or pretended (/). A ſtronger 
Inſtance of the Fallibility of human Judg- 
ment can hardly be produced than in the 
many Contradictions this truly learned 
Writer has been guilty c in treating the 
preſent Subject. Is i not ſomewhat ſur- 
priſing to ſee the a7plauded Combatant of 


Popery pleading in Behalf of one of its 


moſt ſlaviſh as well as moſt favourite Doc- 
trines, by agreeing with them to exclude 
the ſecular Power from any Authority over 
Matrimony (2)? Is it not equally whim- 
ſical to ſee tine ſame Author inſiſting at one 
Time on. the Inefficacy of a/l Rites or Ce- 
remoriies with reſpect to the Validity of 
the Marriage Contract (2), and ſoon attere 
ward s approving as undoubtedly juſt the Nul- 
lity, declared by the ſecular Power, againſt 
Marriages ſolemnized in illegal Places, or with- 
out Buanns or Licence (w)? And after ſuch 
4 M a Con- 


(/) Effay en Civil Government, p. 74. 
(t) Enquiry, Sc. paſſim. 

(«) Ibid. 898 
(ww) Diſertation, &. Preface, p. 12. 
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a Conceſſion, is it not as extraordinary to 
find him contending for an unlimited Right 
of Marriage to Minors, by a Series of Ar- 
guments which may, if they prove any 
Thing, ſerve to refute the Conceſſion he 
has juſt before made (x)? How are theſe 
Inconſiſtencies, in a Gentleman whoſe 
Writings have generally been thought an 
Honour to the Cauſes he has engaged in, 
to be accounted for, unleſs his own Reflec- 
tion upon Mr. Locke may be applied to 
himſelf, That great Men do nut always rea- 
fon like themſelves (y? 


But to return from this Digreſſion: The 
immediate Subject of Enquiry is, whether 
the Injunction in the late Act of Parlia- 
ment, that Minors, under the Age of 
twenty-one Years, ſhall not marry 2ithout 
the Conſent of Parents or Guardians, is an 
. unjuſt or an unreaſonable Condition; or 
the Nullity of Contracts made without 


ſuch 


(>) Ibid, paſfim, 
(2) Eſſay, &c. P: Thr. 
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ſuch Conſent, more than an adequate Pu- 
niſhment for the wilful Diſobedience of 
that Injunction ? Had this Law poſitively 
ordained, that no Perſons ſhould marry 
before the Age of twenty. one, it might, 
perhaps juſtly, have been thought a Hard- 
ſhip; or had it given to Parents a Power to 
compel their Children to marry contrary to 
their Inclinations, it would, certainly, have 
been an unjuſt Law; but neither of theſe 
can be pretended to be the preſent Caſe. 
That Children ſhould be taught a blind 
Obedience to eyery Impulſe of their irre- 
gular Paſſions, by permitting them to run 
headlong into Matrimony, as ſooh as, of 
whenever, Inclination may prompt, will, 
it is preſumed, be deemed as little con- 
ſiſtent with good Policy, or the Welfare 
of Society, as it would be to impoſe un- 
reaſonable Reſtraints upon them after they 
were ſufficiently qualified to fulfil a// Duties 
required by that folemn and momentous 


Engagement. By ſufficient Qualifications 


is here intended, ſuch a Maturity of the 


M 2 in- 
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intellectual as as well corporal Faculties in the 
contracting Parties, as may not only enable 
them to encreaſe and multiply, but alſo 
endue them with Capacity enough to render 
their Deſcendants not leſs uſeful Citizens than 
good Chriſtians. Even Dr. Stebbing ſup- 
poſes, ** ſuch a Ripeneſs of Underſtanding 
<« to be neceſſary, as competently well quali- 
« fies Perſons to tranſact common Affairs, 
eto buy, or to ſell, or to make a Bargain; 
e and ſuch a Senſe of Right and Wrong, 
as will enable them to know when they 
do ill, when they cheat, or when they 
« break their Faith, or the like (z). But 
it is poſſible this Definition may be thought 
rather too indefinite; for, according to 
the former Part of it, the Minor ought not 
to be at Liberty to marry till he is Zwenty- 
one Years of Age, ſecing he is preſumed 
by Law before not competently qualified to 
buy, fell, or bargain; and if meerly being 
able to diſtinguiſh Good and Evil, ſhall be 
allowed to conſtitute a Fitneſs for Wedlock, 


the 
(2 Diſſertation an the Pier of States, &c. p. 9. 


cc 
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the Child of twelve Years old would often 


have an equal Right to that Privilege as the 
Minor of twenty. However, not to dwell 
on Niceties, that Maturity of Judgment 
is requiſite to the Validity of connubial, as 
well as other Engagements ſeems to be ge- 


nerally admitted; when this Ripeneſs of 
Underſtanding comes, is difhcult to be de- 


termined with any Degree of Certainty, 
ſeeing in ſome it is manifeſt much ſooner 
than in others; yet we are not quite deſti- 
tute of Rules to direct our Judgment in 
this arduous Caſe. Let Grotius and Puf- 
fendorf be our Guides, © In ſettling this 
« Point, viz. how long Children continue 
e under ſuch a Weakneſs of Reaſon as 
ce renders them incapable of contracting 
“ Obligations, Regard (ſays the latter) is to 
« be had to the daily Actions and Pro- 


« ceedings of the Perſons, from whence 
* the beſt Conjectures are to be made 


about this Underſtanding ; or commonly 
ve have Recourſe to the poſitive Laws 
« of 


La 
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« of their Country (a).” With this Au- 
thor Grotius (b) allo perfectly agrees. 
Thoſe Perfons therefore who have the moſt 
frequent Opportunities of obſerving and 
conſidering the Conduct of Children, are 
the moſt proper Judges of their intellectual 
Faculties, Hence appears the Candour, 
Moderation, and Reaſonableneſs of this 
Law, which, inſtead of limiting any pre- 
ciſe Time, 7:1! when Minors ſhall be pro- 
hibited Matrimony, has only lodged a dit- 
cretionary Power of approving or diſap- 
proving in Parents or Guardians, who, by 
their natural Connections mult be ſuppoſed 
to be furniſhed with continual Occafions of 
nicely examining the Actions of their Chil- 
dren, or Wards, and conſequently of de- 
termining the Fitneſs or Unfitneſs of their 
Qualifications with reſpect ro Marriage. 


Ag 


(a) Law of Nature, &c. B. 3. C. 6. 5. 
) Quando autem puer ratione uti incipiat non 
poteſt certo definiri: Sed ex guotidianis attibus, aut 
etiam ex eo quod communitur in quaque regione acci- 


dit deſumendum eſt. De Jure Belli, L. 2. C. 9. 5. 2. 
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As to the Queſtion, who has, or who 


* has not the Gift of Continency (c)?“ To 


fix any certain Criterion whereby to diſtin- 
guiſh when this Plea is real or imaginary, 
may be attended with as much Difficulty 
as to diſcern the Proportion of Reaſon Chil- 
dren may be furniſhed with at different 
Ages; ſeeing Conſtitutions vary as much 
as Intelle&s: Nevertheleſs, this is certain, 
that the ruling Paſſion is to be diſcovered 
from a minute Obſervation of the general 
Tenor of their Behaviour as well in younger 
as in elder Perſons; wherefore, the ſame 


Expedient may, not unreaſonably, be ad- 
mitted in this as in the former Caſe; every 


Parent has been a Child, and even for that 
Reaſon may be ſuppoſed beſt capable of 
judging what Allowances ought to be made 
to this Pretenſion. 


After what has been offered in order to 


vindicate the Propriety of the Law's inſiſt- 
ing 


(c) Stebbing's Diſſertaticu, p. 44. 
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ing on the Conſent of Parents, &c. as a 
requiſite Condition to the Marriage of Mi- 
nors, it is preſumed little will be requiſite 
to ſhew the Equity of annulling Marriages 
deſtitute of this Condition. All Laws ac- 
quire their Force from the Penalties they in- 
flict, therefore the Penalties impoſed ſhould 
be ſuch as are moſt likely to command Re- 
ſpect and Obedience to the Laws: How far 
every Prohibition implies a Nullity, Ca- 
ſuiſts have not agreed, nor is that Point 
neceſſary to be diſcuſſed here; it is enough 
for the preſent Purpoſe, that they admit 
the Law has Power to annul ſome Kinds 
of Agreement; which Grotius (d) tacitly 
allows, eſpecially, where it may be for the 
public Good. In the preſent Caſe, Expe- 
rience has evinced the Inefficacy of all 

other 


(4) Sed ſciendum ſimul eſt, non quod vetitum eſt 
fieri lege humana, fi fiat irritum quoque eſſe, niſi et 
hac lex addiderit aut fignificaverit. De Jurt Belli, L. 
2. C. 5. 14. 4. Lex Civilis «tilitatis cauſa multa 
irrita ſolet facere quæ naturaliter obligarent ; . . . Non 
pauca quæ a Minoribus aut filiis familiarum fiunt. 
laid. C. 9. 8. 3. 
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other Expedients either to prevent Clan- 
deſtine Marriages, or to hinder the Seduc- 


tion of Minors; nor does it require any 
extraordinary Share of Sagacity to diſcover 
the Reaſon why it has been ſo. The Pre- 
ſumption that Marriages however, or when- 
ever ſolemnized, were indiſſoluble; or as 
the ingenious French Author before- 


quoted (e) terms it, that the Yes, under 
what Circumſtances ſoever it was pro- 


nounced, was always to be taken in the 
firifeſt Senſe of the Letter, has not only 
been the Cauſe of, but the Temptation to 
theſe iniquitous, illegal Practices. Congreve 
(than whom few of our dramatic Poets 
ſeem better acquainted. with the human 
Paſſions) appears thoroughly convinced of 


the Truth of this Obſervation, when hav- 


ing introduced two Jilts conſpiring to en- 
ſnare a young Fellow ſuppoſed to be en- 
titled to a Fortune, but out of his Senſes, 
he makes the one ſay to the other, If in 
N © one 


(e) Vide ſupra, P. 7 
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« one of his mad Fits he [an imagined 
te Accomplice] will get you married toge- 
« ther, and put to Bed together, after 
* Conſummation, Girl, there's no revoking 
it (H. Upon the ſame Principles have 
moſt of our irregular Matches been formed. 
A more juſt Remark is hardly to be met 
with in either of Dr. Stebbing's two Pam- 
phlets upon this Subject, than where he 
takes Notice, „that, ordinarily, the Poor 
« are ſeen marrying among the Poor, the 
« middle Rank among the middle Rank, 
and the Rich and the Noble among the 
% Rich and the Noble (g).“ Nothing is 
more true; Lide naturally inclines to Life, 
nor 18 it probable that Fohn or Abigail, who 
might, perhaps, have been very happy 
with each other, would have thought it 
worth their while, the former to attempt 
ſeducing his young Miſtreſs, or the latter 
her young Maſter, but from a Knowledge 
that the Marriage when once accompliſhed, 


was 


(f) Love for Love, Act 4. Scene 14. 
(gs) Diſſertation en the Power of States, &c. p. 47. 
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was for ever afterwards irrevocable. As 
this was evidently the Cauſe of offending, 
what other ſo effectual a Remedy could 
Reaſon or Prudence ſuggeſt as that of re- 
moving the Temptation to the Offence ? 


The People have been induſtriouſly 
taught to look upon this Law in a very 
falſe and partial Light, whereby their Pre- 
judices againſt it have been greatly aggra- 
vated. They have been told that it was 
calculated to ſerve no other Purpoſe, and 
that it could anſwer no other End than to 
preſerve and accumulate large Eſtates in 
private Families — The Law itſelf neither 
Hays, nor implies any ſuch Thing; as clan- 
deſtine Marriages had been found equally 
miſchievous to all Ranks, the Reſtraint was, 
as it ought to be, extended to all: Every 
Parent, let his Condition of Life be what it 
will, is imagined to have an Intereſt i in the 
Welfare of his Children; and ſuppoſe a 
Minor, the Son of the meaneſt Artizan, in- 
advertently betrayed into Matrimony with 
* a com- 
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a common Proſtitute (a Caſe that has too 
frequently happened) would not the Father 
think himſelf in Duty bound to bleſs the 
Legiſlature for annulling ſuch a Marriage, 
as, in its End would probably have brought 
his grey Hairs with Sorrow to the Grave ? 


Ought not the imprudent Youth be thank- 
ful for the Diſſolution of an Union, which, 


from its Conſequences, might have rendered 
his whole Life miſerable ? And laſtly, let 
Reaſon or Conſcience determine, whether 
ſuch a Contract is properly entitled to civil 
Protection? With reſpect to the fair Sex, 


who are more frequently expoſed to the 


Arts of Seduction, and who are generally 
the moſt ſuſceptible of Shame, their being 
aſſured, that a yielding to Addreſſes, wit h- 


out the Conſent of Parents, will be attended 


with an equal Loſs of Reputation, as if 
they ſhould comply with the Solicitations 
of a paſſionate Lover without the Ceremonies 
of the Church, ſeems to be the moſt ade- 


quate Meang of effęctually fruſtrating the 


| in- 
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infamous Deſigns of the faithleſs Libertine 
or needy Fortune-hunter, 


But it has been aſked, are theſe annull- 
ing Clauſes compatible with the Goſpel 
Precepts, which ſay, What God bath joined 
together let not Man put aſunder (b). In An- 
{wer to which it may not be improper to 
enquire, of whom may it be truly judged 
that God hath joined them together? The 


' Liturgy of the Church of England clearly 


reſolves this Problem ; it is therein declared, 
« that Matrimony is not by any to be en- 
te terprized nor taken in Hand, unadvi/- 
& edly, lightly, or wantonly, to ſatisfy 
« Mens carnal Luſts and Appetites, like 
« brute Beaſts, that have no Underſtand- 
« ing; but reverently, diſcreetly, adviſedly, 
« foberly, and in the Fear of God, duly 
te conſidering the Cauſes for which Matri- 


c mony was ordained (i). After fo ex- 


plicit 


(hb) Matthew, xix. 6. 
(i) See the Office for Matrimony in the Commune 
Pr. ayer - Bock, 
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plicit and judicious a Diſtinction by ſo ap- 
proved Authority, whereby is preciſely 
pointed out, as well who are not, as who 
are to be preſumed joined together in this 
holy and honourable Eſtate by Gop, it can- 
not but appear ſomewhat ſurpriſing to a 
ſexious Mind, to perceive that moſt of the 
Arguments urged againſt this Law, have 
been deduced from the carnal Duties of 
Wedlock, without the leaſt Regard being 
had to its other, by far more ſacred Ob- 
Iigations. | 


 Agreeable to the Doctrines and Diſcipline 
of the Church, the Marriages intended hy 
this Law to be reſtrained are ſuch as may 
be juſtly ſuppoſed to have been entered in- 
to aa e lightly, or wantonly, of which 
Kind for the moſt Part are unequal Matches 
of all Sorts, whether the Dyparity relates 
to Birth, Condition, Fortune, or any other 
Particular, whereby either of che contract- 
ing Parties may, conſequently, be ſubjected 
to public Cenſure, or private Inconvenien- 


Lies. . Eſteem and 
Affection 
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Affection for each other is the only firm 
Baſis of conjugal Happineſs; but theſe 
are very ſeldom, if ever, conſidered in haſty, 
irregular Marriages; which on the contrary 
being generally governed by mere ſenſual 
or /ucrative Views, cannot be ſaid to be 
taken in Hand reverently, diſcreetly, ad- 
viſedly, ſoberly, or in the Fear of Gop ; and 
it would therefore be an Indignity to the 
Almighty to preſume Perſons marrying to 
ſerve only ſuch unworthy Purpoſes, either 


are, or ought to be, under the divine Bind- 
ing Sanction, 


But further ; all civil Laws which are 
made for the Good of Society, and are not 
contrary to the Law of Nature, are ap- 
proved of by God, and, in this Senſe, are 
his Laws. And Obedience to ſuch Laws 
is Obedience to the Will of God. — If the 
late Act for the better preventing Clan- 
deſtine Marriages is not, on the one Hand, 
contrary to the Law of Nature, but on the 
other Hand, tends to preſerve the Peace 

| and 
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and good Order of Society (which it has 


been the profeſſed Endeavour of this Un- 
dertaking to prove) it muſt be agreeable to 


the Will of God: The annulling therefore 


Marriages entered into contrary to the In- 
junctions of this Act is not putting aſunder 
thoſe whom God has put together, but 
thoſe whom God has nt put together (I); 
and fo far from being contradictory to the 
Goſpel Precept, that, to uſe the Words of 
an eminent and learned Divine, it is only 
« breaking an inſolent and diſorderly Con- 
te federacy in Licentiouſneſs, where God's 
tt Sandton, and the Magiſtrates Authority, 
« are equally inſulted (). 


The Arguments againſt this Bill, which 
appear more immediately deſerving At- 
tention, have already been conſidered ; but 


(4) This Argument is taken from Dr. Gally's Con- 
ſiderations on Clandeſline Marriages. Second Edition, p. 
124. and given almoſt in the Doctor's Words. | 

(1) Dr. Warburton's Sermon on the Nature of the 
Marriage Uulon. 


I | 


I | 
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as popular Prejudice has raiſed, other, metely 
popular, Objections againſt it, to take ſome 
Notice of them may not be amiſs.— It has 
been urged particularly by a modern No- 
vel-writer, that Religon is brought into 
Contempt from the Penalty inflicted by this 
Act on the Miniſter celebrating Marriage 
contrary to its Injunctions; and that the Se- 
ducer was the more proper Object of Pu- 
niſhment.— That the Seducer merits Pu- 
niſhment muſt be admitted, but then it 
ought to be remembered that without the 
Inſtrumentality of the Miniſter the Seduc- 
tion could not have taken Place. He there- 
fore was an equally proper Object of Pu- 
niſhment. Pecuniary Penalties had been 
found by long Experience ineffectual; 
wherefore a Puniſhment that would carry 
with it more Terror became neceſſary; nor 
was the Execution of Parſon Pau for Re- 
bellion, or that Kinner/ly ſtood on the Pil- 
tory for Forgery, ever deemed to reflect 
any Diſcredit on Religion, or the Clergy 


in general; and with reſpect to the Plea 


O how 
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how far Poverty may induce or compel a 
Miniſter of the Church to a wilful Viola- 
tion of the Laws of Society every Of- 


ſender has as good a Right to make uſe of 
it. 


A ſecond Objection is, that hereby the 
younger Sons of good Families are pre- 
cluded from advancing their Fortunes by 


Marriage. 


Fortune-making does not 
appear to have been one of the Cauſes for 
which Matrimony was ordained; and thoſe 
who marry merely with that Deſign, it 
may be feared will make very uncomfort- 
able Partners. Beſides, Society in the Inſti- 
tution of its Laws generally conſults what 
may be moſt conducive to the Welfareof the 
Public, rather than the private Advantage 
of particular Individuals; and however diſ- 
agreeable it may ſeem to the latter, the 
former may, poſſibly, be greatly benefited by 
the Obſtacles this Law throws in the Way 
of young Gentlemen: This eaſy but mean 
Way of making a Fortune being put 
qut 
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out of their Reach, it may direct them to 
more laudable Purſuits; it may animate 
them with a Spirit of Induſtry and Emula- 
tion, whereby they may be led to employ 
the Talents, God has bleſſed them with, to 
Purpoſes worthy of themſelves, and uſeful 
to their Country; till they are allowed to 
deſerve any Fortune, after which they may 
think fit to aſpire. 


Thirdly, It is urged, that the not per- 
mitting young Folks to marry whom they 
like may prevail on them to marry, for the 
Sake of Freedom, ſuch as they do not 
like, from whence may proceed Deſertion, 
Adultery, &c. c. — How ingenious are 
theſe Objectors in prejudging what they 
preſume, may be, without looking, in the 
leaſt back, on what has been: Let them turn 
their Eyes to the greateſt Part of the unad- 
viſed Matches, that have been tranſacted 
within theſe few Years in Great-Britain ; 
and it will, for the moſt Part, be ſeen, that 
the Huſband who married only for the Sake 
of Fortune, being once poſſeſſed of that, 

Q 2 na 
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no longer thinks it mcumbent on him to 
counterfeit the Lover; and however ſin- 
cere or violent the Wife's Paſſion was at 
firſt, his Indifference (to which is ſome- 
times added Ill- treatment) by degrees ren- 
ders her more careleſs ; Sober Reflection 
begins to take Place ; ſhe looks with Envy 
at the Rank from whence ſhe is fallen ; ſhe 
hates the unworthy Huſband who was the 
Cauſe of it, and the only Comfort ſhe 
finds is in Revenge, which ſhe endeavours 
to obtain from the Purſuit of lawleſs Plea- 
ſures, Where the Diſadvantage happens 
on the Man' 8 Side, the Effects are much 
the fame, only that they are, for the moſt 
Part, ſooner viſible. As the Gratification 
of his Paſſion was the immediate Motive 
to his Marriage, that being once ſatiated, 
Coolneſs ſucceeds ; Reaſon exerts itſelf and 
places his Error in the ſtrongeſt Light; he 
blames himſelf and ſees with Contempt 
and Averſion the Object that occaſioned his 
Imprudence. While the Lady unexpect- 
edly elevated ta a Station of Life to which 
| N ſhe 
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ſhe is unequal, and which therefore is un- 


eaſy to her, endeavours to find that. Satis- 
faction among her former Companions, the 
Superiority and Negligence of her Huſband 
deny her, From hence have Adulteries 
been multiplied ; was it not high Time 
ſome Endeavours ſhould be uſed to prevent 
them ? 


Fourthly, It has been argued, that not- 
withſtanding the Inconveniences and Diſ- 
advantages that may attend private Families 
from unequal Marriages, yet the Public 
may be henefited by them inaſmuch as they 
occaſion a more general Diſſipation, or, as 
ſome term it, a more equal Diſtribution of 
Property. — By a Parity of Reaſon, Riot, 
Luxury, and Prodigality may be defended 
as national Virtues, ſeeing what one Family 
hoſes [or ſquanders] another gets, who may 
be as uſeful Members of Society (m). The 
Highwayman may with equal Juſtice avail 

him- 


n) Stebbing's Diſſertation, p. 37. 
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himſelf of this Argument; for he may, 
ſtrictly ſpeaking, be ſaid to contribute to a 


Diſſipation of Property; nor, the Conſe- 
quences of both being duly conſidered, 
will the Man, who, in order to ſupply his 
Neceſſities or Extravagances, forcibly takes 
from another his Purſe, appear a greater 
Enemy to the Peace of the Community, 
than the Perſon, who, by the Seduction of 
a Child intrudes himſelf, with the ſame 
Views, into the Eſtate of a Parent, contrary 
to his Inclinations. But if ever it ſhould 
happen, which God forbid, and which in- 
deed there is no Room to apprehend, that 
Great-Britain muſt be obliged for its pub- 
lic Happineſs to the private Vices of its In- 
habitants; let the Laws againſt exceſſive 
Gaming be repealed, and a new one made 
for its better Encouragement : Such a Law 
would not, upon theſe Principles, be leſs 
defenſible, nor more pernicious to ſocial or 
civil Order and Decorum, than the giving 
any Countenance to clandeſtine Marriages. 


| Fifth. 
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Fifthly, Much has been ſaid about the 
Obſtinacy, Pride, and Avarice of old Age( n), 
and of the Cruelty, Cautiouſneſs, and 
Timidity of ſome Parents (o), in order to 
ſhew the Unfitneſs of enlarging their 
Power; to theſe may be oppoſed the In- 
conſtancy, Indiſcretion, and Temerity of 
Youth in general; and the Perverſeneſs, 
Audacity, and Wilfulneſs of ſome Chil- 
dren; which of theſe are moſt common, 
and which ought moſt to be reſtrained in 
a well-governed Society, let Experience 
determine. But, in Reality, the Premiſes 
are not ſtrictly true, the Paſſions here 
aſcribed to old Age are not ſuch as neceſ- 
ſarily reſult from a Length of Years : 
Whoever will give themſelves the Trouble 
to look carfully into the Actions and Beha- 
viour of Mankind, will, for the moſt Part, 
perceive, that the ſame Diſpoſitions which 
influenced their Conduct in the younger 
Part of Life, are particularly diſcernible 

| in 


(n) The Marriage Ad, a Novel, Vol. II. p. 311. 
(% Stebbing's Enquiry, p. 26, 
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in more advanced Stages. For Inſtance, 
the ſame de/igning, mercenary Principles 
that raiſed James Barter (p) from the mean 
Errand-Boy to the opulent Merchant, are 
repreſented equally prevalent as well in his 
earlier as his later Days: While Sincerity, 
Benevolence and Generoſity alike diſtin- 
guiſhed All-worthy (q) in the Autumn and 
the Spring of Life. To judge charitably 
it may be preſumed, that there are more of 
the latter than of the former Character ; 
and if the natural Effects of parental Ten- 


derneſs are properly conſidered, it will ap- 


pear that Children can have little, indeed, 
very little, to fear on that Head: For, as 
that pious Prelate (to whoſe Authority Re- 
courſe has been had more than once on this 
Subject) obſerves, the Affections of Pa- 
% rents are generally ſo ſtrong, and their 
du Inventions ſo. good towards their Chil- 

s dren, 


(p) The Hero of the afote-mentioned Novel; once 
called the Marriage A, 

() A principal Character in the late Mr. Fielding's 
Tom Jones. 
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*« dren, that the Preſumption of Right is 
t« generally on their Side (r).“ Beſides 
which, as a further Security to Minors 
againſt the poſſible Incapacity, Unreaſonable- 
neſs, or Injuſtice of Guardians, the Law 
has provided a Remedy, by permitting to 
ſuch as ſhould think themſelves aggrieved 
an Appeal to the Court of Chancery. 


Sixthly, This very Remedy has furniſhed 
Matter for not a few Objections, Objec- 
tions as indecent as they are weak. That 
ſome Proviſion of this Sort was neceſſary 
ſeems to be generally admitted ; and where 
could the Power of determining in ſo cri- 
tical and important an Affair have been fo 


properly lodged, as in Hands that muſt be 
ſuppoſed ſuperior to little Temptations, and 


which it would be dangerous for Corrup- 
tion of any Sort even to attempt. The 
many ill-natured Inſinuations that have 
been uttered againſt this Clauſe ferve to in- 

— dicate 


(r) Fleatword*s Relative Duties, p. 43. 
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dicate the Malevolence of their reſpective 
Authors, but do not in the leaft contra- 
dict the Utility of the Proviſion it makes: 
wherefore, to endeavour a Refutation of 
ſuch Objections would only be retailing 
their Scandal, which Decency forbids. 
Dr. Stebbing indeed contents himſelf with 
modeſtly ſaying, *< that he does not under- 
&« ſtand the full Weight of this Clauſe (/). 
Nevertheleſs, at the ſame Time, he puts us 
in Mind of what was intended by our Re- 
formers in Edward the Sixth's Time; 
wherein it was propaſed to refer the De- 
ciſion of this Point, ad Magiſtratum Ec- 
clefraſticum (t), which he conſtrues the Bi- 
ſboß, but which may with equal Propriety 
be rendered the Chancellor of the Dioceſe : 
Nor is it impoſlible, if the late Law had fo 
appointed; but this Clauſe would have 
been intelligible, nor perhaps would any 
Part of the Bill have been diſpleaſing, to 
the ChAxckLLOR of SARUM. As the moſt 


pro- 


(/) Enquiry into the Force, &c, p. 26. 
(t) Vide Supra, p. 22. | 
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profeſſed Enemies of this Law have been 


pleaſed to allow there is no Room to ap- 
prehend that this Power will be abuſed 
under the Adminiſtration of the noble 
Lord, who, at preſent, preſides in that 
Court; to enlarge upon this Head might 
not only be offenſive to real Merit, but 
would be unneceſſary and impertinent : 
However, as this Bill has been z7vidiouſly 
called his Lordſbip's Bill, to ſay thus much, 
it is hoped, will not be inexcuſable; that 
ſuppoſing the Suggeſtion true, inſtead of 
reflecting any Diſhonour, it is more than 
| probable, that added to the Applauſe his 
Lordſhip has already univerſally obtained 
for his equitable Diſtribution of Juſtice, 
Poſterity may think themſelves under fur- 
ther Obligations to his Lordſhip, for having 
been the Inſtrument of promoting a Law 
«© ſolely calculated for the Support of So- 
& ciety; by which the juſt Rights and 
« Authority of Parents are vindicated ; 
the Peace and Harmony of Families 
“ preſerved; the irregular Appetites of 
P 2 „ Vaouth 
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« Youth reſtrained; and the worſt and 


©« baſeſt Kind of Seduction encountered 
* and defeated (z),” 


A Misfortune which has particularly at- 
tended the Objectors to this Law, is that, 
in order to ſupport their Opinions, they 
have been obliged to advance ſome danger- 
ous Poſitians, equally. repugnant to the 
Honour of Religion and the Welfare of 
Society. Thus the reverend Doctor, who 
has pleaded fo ſtrongly in Behalf of the 
Prerogative of Nature, renders Matrimony 
independent of Religion, by inſiſting on 
the Indifference of religious Rites and Ce- 
remonies with reſpect to the Validity of 
the Contract (w). And the Author who. 
has ſuppoſed particular Vices (x) inſepera- 
| bly annexed to old Age, thereby teaches 
 Chilgren, inſtead of bonouring and obeying 
(as Chrift and his Apoſtles commanded) ta 

held 
(u) Dr. Warburtor's Sermon, P. 111. 
(w) Vide ſupra, p. 53. N 
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hold the Perſons of their Parents in Con- 
tempt, and to diſregard their Authority. 
The Conſequences of inſtructing young 
People to deſpiſe Parental Dominion, the 
moſt natural, as well as moſt ancient 
Kind of Government, will in all Likeli- 
hood be, to make them as careleſs with 
regard to civil Dominion; for it is ſcatce 
to be expected, that diſobedient Children 
will ever make good Citizens and Sub- 
« jects to the Commonwealth, or good Re- 
* lations of any Sort, failing in. theſe Re- 
« ſpects, which are moſt due, and paid 
« with the greateſt Eaſe, and accepted 
the moſt kindly 0. 


If it may be permitted to judge of the 
Utility of this Law from the Senſe of other 
neighbouring Countries(z), where the ſame 
Experiment has been long ſince tried and 
7 

( 5 Flutwood's Relative Duties, p. 9. 85 
(2) Particularly France and Ireland. — Dr. Stebbing's 
Aſſertion (Enquiry, &c. p. 28.) in regard to the Effects 
of reſtrictive Laws upon Marriages in the Countries 


where they have prevailed is as untrue as it is uncha- 
ritable, | 
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approved, there could not remain the leaſt 
Doubt of its Expedience. It has indeed 
been ſaid, that our Cuſtoms of educating 
Children, whereby the Sexes have a con- 
tinual Intercourſe with each other, ſerves 
to ſtimulate the Paſſions, and render them 
therefore more impatient of Reſtraints. 
This may be a very good Reaſon for the 
better regulating the Education of Chil- 
-dren (which may be done without the Aſ- 
fiſtance of Cloyſters) but it cannot be ad- 


mitted a reaſonable Exception 1 art the 
Law i in — 


In an Undertaking profeſſedly intend- 
ed to vindicate this prudent Act of the 
Legiſlature from the malicious Clamours 
and unjuſt Reproaches of Faction or 
; Prejudice, it may poſſibly, be judged, 
that more Notice ought to have been 
taken of the inſolent Invectives againſt it, 
contained in a Series of imaginary Adven- 
tures, publiſhed under the Title of the Mar- 
riage-Act, a Novel; but as the civil Power 


haas 
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| has already thought fit to take Cognizance 
bf that Performance; to have been more 
particular with Reſpect to it here, might 
probably have been deemed not only an in- 
vidious Aggravation of the Author's Of- 
fence, but alſo an unbecoming Anticipa- 
tion of public Judgment. The diſcerning 
A Reader will readily perceive, that the Ge- 
; nerality of his Stories are as improbable as 
they are ill applied; and thus much De- 
cency may be permitted to ſay, that ſuch 
Appeals to the Paſſions -ought to be juſtly 
conſidered as an Affront to the Under/ſtand- 
ing; nor are the Lapits of Great-Britain 
| under any great Obligations to their pre- 
tended Advocate for ſuppoſing their Cha- 
/ ſiity as looſe and yielding as he repreſents 
the Continence of moſt of his own He- 


roines. The principal Deſign of this Pub- 
lication is to evince the Utility of the Ex- 
_ ceptions taken againſt this Law, and there- 
by to make Room for the Exertion of ſober 


'Senſe and candid Reflection to determine 
its Utility. 


Here, 


ef 
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takes 


Here, Mr Long, 4 conclude, 'withiols | 


ly this Excuſe for intruding on your. Nord 
ſbip. ' that however defective I may appear 
in the Execution of my Purpoſe, the In- 


tention of -it was honeſt, What Art and 
Induftry has been employed to inflame. the 


Paſſions. of the People againſt this: Law, 


and conſequently againtt its profeſſed Ad- 


vocates, Your Lordſhip cannot bè a Stranger 
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to. Should any of the above Obſervations 


prevail fo far as to remove or abate the Pre- 
judices Diſcontent or Diſaffection may 
endeavour to propagate, it will be a full 
Compenſation for my little Trouble, and 
what alone can be expected to recommend 


to Your e J Nets this bang Pro- 
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8 and * obedient Ser damm, 


\ I. 


